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Court of Appeals of the District of Columbia 


No. 3884. 

London & Lancashire Indemnity Company of America . r 

Poration, Appellant, a Cor ' 


VS. 


j. Livingston & Company, a Corporation, Interv 


ener. 


a 


Supreme Court of the District of Columbia. 

At Law. 

No. 6(5139. 

United States o^America to tl.U.of Nosslyn^tee. and Cement 

vs. 

(ieorge F. Pawling and Compw- v n r 
Lancashire Indemnity Comnam^nf \ Cor P oratl0 *? > London and 
fendants. ' rnpan - y of America, a Corporation, De- 

United States of America 
District of Columbia, 

Columbia^ 1 atThe^atV^fVa^hinfftoTf™ 6 Y 1 °ty ° f the Dis,rict of 
hereinafter mentioned the follow?^ n» Sa " Dlstriet - at the times 
,ngs had - ln the above-entitled cause 8 to wit* fi ® d and procoed - 
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1 Declaration. 

Filed November 10, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 66139. 


United States of America to the Use of Rosslyn Steel and Cement 

Company, a Corporation, Plaintiff, 

vs. 

George F. Pawling and Company, a Corporation; London and 
Lancashire Indemnity Company oi America, a Corporation, De¬ 
fendants. 


The plaintiff, United States of America to the use of the Rosslyn 
Steel and Cement Company, a corporation, duly created, organized 
and existing under and by virtue of the laws of the State of West 
Virginia, and as such corporation duly authorized to conduct and 
conducting its business, among other places, in the District oi Co¬ 
lumbia, and, for brevity, hereinafter referred to as plaintiff, sues 
the defendants, George F. Pawling and Company, a corporation, 
duly created, organized and existing under the laws of the State of 
Pennsylvania; and the London and Lancashire Indemnity Com¬ 
pany of America, a corporation, duly created, organized and exist¬ 
ing‘under the laws of the State of New York; each said corporation 
heretofore doing and conducting its business in the District ot ( o- 
lumbia in respect of the matters hereinafter set forth; for that, 
whereas, heretofore, to-wit, on the 15th day of November, A. D. 
1918, said defendant, George F. Pawling and Company entered into 
a certain formal contract in writing, under seal, with said 


2 United States of America, the latter acting therein by and 
through C. W. Parks, Chief of the Bureau of Yards and 
Docks, acting under the direction of the Secretary of the Navy, to 
construct and complete, at the Bellevue Magazine, Washington, Dis¬ 
trict of Columbia, seven ordnance storehouses and a building for use 
as a central heating plant, together with plumbing, heating and 
electric lighting systems, and a radial brick chimney, in accordance 
with certain drawings and specifications made a part of said con¬ 
tract, for the agreed compensation of Four Hundred and Thirty- 
three Thousand Two Hundred and Ten Dollars, ($133,210); and 
that, thereafter, to-wit, on the 4th day of December, A. D. 1918, 
said defendants, George F. Pawling and Company, such corporation 
aforesaid, as principal, and the defendant, London and Lancashire 
Indemnity Company of America, such corporation aforesaid, as 
surety, by their certain writing obligatory, attached to the certain 
contract under seal aforesaid, and sealed with their respective cor- 
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Essiwf ?o t int| dUly / eliverC n’ boun<1 themcel '-es, their successors 
ana assigns, jointly and severally, unto the United States of AtopHpq 

ZTandVi, 0 ^ HU nt d ^ Twenty-nine Thousand Nine Hun" 
(red and Sixty-three Dollars, ($129,983), which said writing nh 

fdlowmg'words, t0 the C ° nditi ° n therein de8cribe d *>' the 

prinrinTrl'T of t , lli p° b ! i .« a,ir ! n »h, That if the above-bounden 
?nd TO, G , 0 ge F • Pa ," lm « & Co. shall well and truly perform 

ihe SedtaTe” ?oi’ N T' ember 15 > 1918 enten/into with 
heating plant, at the Bellevue Magazine Washington V 
forming in all respects to the stipulations,’ covenants and conditions 

° r T v be nl0 ^* be d according to°its 

3 livnodi-il, r° mpt y MU,kc laments to all persons sum 

1 . mg it v't1 1 labor and materials in the prosecution of the 

work provided for in the aforesaid contract then this ob 

“ ,irM; ° ,h ™ •-> i* iiiriiii 

s: subm aafei gg 

of demand hereinafter refSSJd to*‘Tnd^wlfr h' 1 “•* the ,,articulurs 
upon between plaintiff and the slid drfeJta? CrgeTpaSl 

”2 s=s: s »?sriliB P 

t"ho"!lefcn'lanp'(C'gc" ‘k t>L'im"Tnd f c™“| lcd .“f d su PP' ied 
prosecution and performance of the’work provided for°in IT ltl , 11 . 10 
.-.trac. between the latter and the uiiited°States^of *America^ for 

DistrieTofV' ll i a,il T 

l.liut of (olumbia, mid the same were actually iwpH in Hi * * 

against which amount, said defendant was entitled to and 
in l | l ' | l< T [fumjred Two,, | yTIwen' Dol I a 'n an d" l-'olVv CemT'leaf 

"» d -r"™ “"«* “d»; th. 
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of said indebtedness, said defendant, from time to time, but not at 
the several times so agreed upon by it, as aforesaid, made belated 
partial payments, the same aggregating the full sum of One Thou¬ 
sand Four Hundred Eighty-six Dollars and Sixtv-six Cents ($1,- 
486.66) thus leaving a difference between the debits and credits in 
the sum of One Thousand One Hundred Fifty-eight Dollars and 
Twenty-nine Cents ($1,158.29) on the debit side of said account; 
for which last mentioned amount the said George F. Pawling and 
Company, on, to-vit, the 12th day of April, 1020, executed its certain 
promissory note, payable six (6) months after date, to the order of 
the use plaintiff, without defalcation, for value received, with in¬ 
terest at 6% per annum, but the said George F. Pawling and Com¬ 
pany did not pay the same nor any part thereof, though often re¬ 
quested so to do, and the full sum aforesaid of One Thousand One 
Hundred Fifty-eight Dollars and Twenty-nine Cents ($1,158.29) 
remains wholly overdue and unpaid, all as set forth in the partic¬ 
ulars of demand hereto attached. 

And plaintiff says that the certain materials so supplied, fur¬ 
nished. delivered and provided by said Rosslyn Steel and Cement 
Company were accepted bv said George F. Pawling and Company 
_ and b\ said F nited States of America, in the necessary 

° prosecution of the work required in the construction and 

erection of the certain public buildings aforesaid, and the 
same were actually used and employed in the construction, erection 
and completion thereof. 


And plaintiff further says that the entire work contracted for bv 
said George F. Pawling and Company, under the certain contract 
with the Lnited States of America, hereinabove referred to, (in¬ 
cluding the certain materials, so supplied, furnished, delivered and 
provided by said Rosslyn Steel and Cement Company, as aforesaid) 
has been completed and accepted by the United States of America* 
and that the latter made its final settlement therefor with said 
George F Pawling and Company, under date, January 8, 1021. 

And Plaintiff says that said George F. Pawling and Company has 
not performed all the undertakings in said writing obligatory of 
December 4, 1918, herein aforesaid, by it stipulated to be performed 
and has breached the certain condition therein contained and here¬ 
inabove act forth, in this, that it has not made full payment to plain¬ 
tiff of the said sum of One Thousand One Hundred Fifty-eight 
Dollars and Twenty-nine Cents ($1,158.29), for the certain ma¬ 
terials so furnished and supplied by it in the prosecution of the work 
provided for in the certain contract aforesaid between said George 
i hng and Company and the l nited States of America and 
(hat the entire amount thereof, to-wit, the said sum of One Thou- 

S Ai 1 -o n 1 e oJ Iundl '? d ^tty-eight Dollars and Twenty-nine Cents 
(•>1,1 oo.29), together with lawful interest thereon, at the rate of 
six (6) per centum per annum from April 12, 1920, until paid as 
herein claimed, remains and is wholly overdue and owing bv said 
defendant, George F. Pawling and Company, to said Rosslvn 
b steel and Cement Company, the use plaintiff herein, as afore- 
said, and, although the said sum is long overdue and un- 




J. LIVINGSTON <fc COMPANY. 5 

paid, and although all times have long since passed within whirh 

SnTwn Za 8greed ‘° be paid ’ as l>erein P aforcsaid the 

nas not been paid, nor any part thereof. 

And plaintiff says that, on the 5th dav of April, 1921 «aid Rosslvn 

f eel Cem , ent Company, the use plaintiff herein acting therein 

SeT/tM ')( fe ’ eC i etary ’ niade the ^davit required by"the stat- 
in that behalf, and procured from the Secretary of the Navy of 

the l mted States a duly certified copy of the certain original con- 

nIaintiff C n lfiCa h 10n \ and b ? nd aforesai<1 . each and all of which the 
plaintiff now here brings into and shows to the Court 

And plaintiff says that more than six months and'less than one 

>ear ha\e now elapsed since the completion and final settlement of 

Z C & n Xl d aRr Tp ent ’ under betweensaid'defend- 
V eors , e Pawling and Company and said United States of 
America, dated November 15, 1918, herein aforesaid, and that no 

h 7T' er < ° r ""i rW|l , eet Ihereof, has been brought by the United 
States of America; that, by virtue of the statute in such ca«e made 
and provided, there has accrued to the Rosslyn Steel and Cement 

f t n '?T; V ’ r b cor P oril,lon aforesaid, and the use plaintiff herein 
le light of action, upon said certified copy of the contract and bond' 
lerem lefore mentioned to demand of and from the defendant* 
George F. I aw ing and Company, as principal, and said London and 
ncashire Indemnity Company of America, ns surety, such eorpo- 

7 Pr n’ the S J " m of 0ne Th ™sand One Hundred 

‘ , if tv-eight Dollars and Twenty-nine Cents ($1,158.29), with 

lawful interest thereon at the rate of six (61 per centum ner 
annum from April 12, 1920, until paid. P per 

And plaintiff says that, notwithstanding the said writing oblig- 
alory, and the said condition thereof aforementioned, which con¬ 
dition has been broken, as aforesaid, the said defendants, said George 
1 . 1 awlmg and Company, and London and Lancashire Indemnity 
Company of America, though each said corporation has been often 
thereunto requested, have not paid to the plaintiff the certain sum of 

ATi-s -? 0 i e f lundre , d ^ffi.v-eiRht Dollars and Tiventy nine 
Lents, ($1,lo8.29), hereinabove mentioned, with interest thereon 

as aforesaid, or any part thereof; but. on the contrary thereof they 
and each of them have and has wholly neglected, failed and refuse^ 
an ... 1 do ne £'eet, fail and refuse so to do. 

Wherefore, plaintiff brings this suit, and asks judgment herein 
agamst the defendants George F. Pawling and Company, and Lon- 
«tonand Lancashire Indemnity Company of America, in the full sum 
of One Hundred I wenty-nine Thousand Nine Hundred and Thirtv- 
fhree Dollars, ($129,933); such judgment to be discharged, how¬ 
ever. upon the payment to the use plaintiff herein of the aforemen¬ 
tioned sum of One Thousand One Hundred Fifty-eight Dollars and 
leiity-mne Cents ($1,158.29), together with lawful interest thereon 
at the rate of six (6) per centum per annum from April 12 1920 

pald ’ ac( ;T llM « ^ Particulars of Demand hereto attached 
and made part hereof, besides the costs of this suit. 

PEELLE & OGILBY, 

Attorneys for Plaintiff. 
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8 Particulars of Demand. 

George F, Pawling and Company to Rosslyn Steel and Cement Company, Dr. 
Invoice 


Date. 

No. 

For Bellevue magazine. 

Debit. Credit. Balance. 

6 / 4. 

3931 

2 bbls. Lapidolith 122 gal. @ 




1.75 . 

$213.50 



18 bags fire clay (<x OOc 4 . 

16.20 


4038 

59 gallons Lapidolith (§; 1.75. 

103.25 

6/13. 

4460 

250 bbls. Atlas Cement (g. 




3.01 . 

752.50 

6/19. 

4S20 

2S9 bbls. Atlas Cement (g 




3.01 . 

S69.S9 

20 . 

4885 

5 tons Hydrated Lime @ 17.. 

S5.00 

21 . 

48S8 

ij « »• H M 

85.00 

26. 

5204 

132 bbls. Bath Cement (ft 3.01. 

397.32 

25. 

5141 

60 Pcs. rd. 21'0" 2105 @ 




4.50 . 

9.45 



336 Pcs. %" rd. 9'9" 34065 <& 




3.85 . 

131.13 

J uly. 




14. 

5958 

26 Pcs. %" rd. lO'O" 1745 (o 




5C . 

8.70 

25. 

6529 

120 Pcs. V/' si|. lO'O". 




360 Pcs. %" rd. 14'3" (a 3.85. 

240.00 

Aug. 




8 . 

7309 

2»4 tons ivory cement plaster 




(a 20.50. 

46.13 



42 sq. yds. 22 Metal Lath (o 




34C . 

14.28 

27. 

9992 

bags returned. 


1919. 


Credits. 


Jul. 16. 


Cash . 

. 1,360.24 

Jul. 30. 


Bags returned to Atlas Port- 




land Cement Co. 

. 151.10 

Aug. 30. 


“ returned to Atlas Port- 




land Cement Co. 


Sep. 2. 


“ returned to Bath Port- 


1920. 


land Cement Co. 

. 43.90 

Jul. 


Cash . 

. 117.42 



To balance. 

. 1,158.29 



$: 

2,972.35 $2,972.35 

9 


To Balance due Rosslyn Steel 

and Cement Com- 


pany .$1,158.29 


For which balance due George F. Pawling and Company made its 
certain promissory note of which the following is a true copy: 


$1,158.29. 


Philadelphia, April 12th, 1920. 


Fix Months After date we promise to pay to the order of Rosslyn 
Steel & Cement Company Eleven Hundred and fifty eight 29/100 
Dollars At #1432 South Penn Square, Philadelphia, Pa. Without 
defalcation for value received. 


With interest at 6%. 


GEORGE F. PAWLING & CO. 
WM. LEWIS McGEE, 


Treasurer. 


(24^ revenue stamps, canceled.) 
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Affidavit of B. C. Downey. 


District of Columbia, ss: 

5; f/ 5°^ ney, 1 V ei ?S first duly sworn, on oath, deposes and savs- 
i °L U ^ irginia, and, as such, having and mainfannincr it a 

s'SEJts- 

» gSKteasrtjis o F „ sswifBs 

^iiff JS^SEKf- “ '•*- - A 

hat said Rosslyn Steel and Cement Company lias a good cause of 
a tion and just claim against George F Pawl in cr .>nri rYkmr 
corporation, and the London and Lancashire Indemnity Company of 

in said decision 1 'and c ^ orations named as defendants 
ia declaration, and that said cause of action is as follows- 

Bv contract, in writing, under seal, dated November 15 iqiq ha 

plumbing, heating and electric lighting and a Radial brick 
chimney, m accordance with certain drawing mH , k 

made a part of said contract, for the sum of Four Hundred* Thirty- 
thiee Thousand Two Hundred and Ten Dollars j 

2 8"-#*A l 918 ,-»« Oeore, F. frtlSC'iS 

opal, and said London and Lancashire Indemnity Company of 
America, as surety, by their certain writing obligatory, attached to 
the certain contract under seal aforesaid, and sealed with their rc 
spective corporate seals and duly delivered, bound themselvis “thcfr 
respect.ye heirs, executors, administrators successoTand as» ens 
jomtly and severally," unto the United States of America in the 5m 
of One Hundred and Twenty-nine Thousand K j ^ 
Sixty-three Delta (*129 963), which «id Writing ob£ ”r T “ 

n s„g ss;r!' ,i ”™ n ™ 

The condition of this obligation is such Thqt if tha 
bounden principal. George F. Pawlinir A Pn «k«li «; theabo T 
perform and fulfill its contract, dated November 15^191I™ j 
tnt. tvith ,h. United State,, ft.',even JMStSl* "Rg 
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central heating plant, at the Bellevue Magazine, Washington, D. C. 
conforming in all respects to the stipulations, covenants, and condi¬ 
tions of said contract, as it now exists or may be modified according 
to its terms, and shall promptly make payments to all persons sup- 
plying it with labor and materials in the prosecution of the work pro¬ 
vided for in the aforesaid contract, then this obligation to be void 
and of no effect; otherwise to be and remain in full foree and virtue. 

And affiant says that thereafter, at the special instance and request 
of said George F. Pawling and Company, party defendant herein 
ai i d up° n lts promise to make prompt pavmenUherefor, the plain- 
tiff, Rosslyn Steel and Cement Company, supplied, furnished and 
provided said George F. Pawling and Company with certain mate¬ 
rials, to-wit, Lapidolith, fire clay, cement, hydrated lime, reinforcing 
rods, cement plaster and metal laths, at the certain and several prices 
set forth in the particulars of demand hereinafter referred to, and 
which prices were agreed upon between plaintiff and said defendant 
George F. Pawling and Company, and for which said defendant’ 
George F. Pawling and Company, agreed and promised to pay in 
cash upon the rendition of statements or invoices at the end of each 
month, covering the items included in the month embraced in such 
monthly statements or invoices. 


And affiant states that the said Rosslyn Steel and Cement Com¬ 
pany furnished and supplied to said George F. Pawling and Com¬ 
pany, for use in the prosecution and performance of the work pro¬ 
vided for in the certain contract between the latter and the United 
States of America, for the construction, erection and comple- 
12 tion of the certain public buildings described as seven ord¬ 
nance storehouses and central heating plant, at the Bellevue 
Magazine, Washington, District of Columbia, and the same were 
actually used in the construction, erection and completion thereof, 
work, labor and materials of the several kinds hereinabove specific¬ 
ally described, during the months of June, July and August, 1919, 
the same aggregating, at the several and respective agreed prices 
aforesaid, the full sum of Two Thousand Nine Hundred Seventy-two 
Dollars and Thirty-five Cents ($2,972.35) against which amount, 
said George F. Pawling and Company was entitled to and was given 
credit for empty bags returned, in the sum of Three Hundred 
Twenty-seven Dollars and Forty Cents ($327.40), leaving a total 
indebtedness incurred by it in the several matters aforesaid in the 
full sum of Two Thousand Six Hundred Fiftv-one Dollars and 
Seventy Cents, ($2,651.70), and which said sum the said George F. 
Pawling and Company faithfully undertook, promised and agreed 
to pay to said Rossvln Steel and Cement Company at the several and 
respective times and in the manner aforesaid, and, on account of 
said indebtedness, it, from time to time, but not at the several times 


so agreed upon by it as aforesaid, made belated partial payments, the 
same aggregating the full sum of One Thousand Four Hundred 
Eightv-six Dollars and Sixty-six Cents ($1,486.66) ; thus leaving a 
balance of said indebtedness, long overdue and unpaid, in the prin¬ 
cipal sum of One Thousand One Hundred Fifty-eight Dollars and 
Twenty-nine Cents ($1,158.29); for which last‘mentioned amount 
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the said George F. Pawling and Company, executed its certain 
promissory note, bearing date the 12th day of April 1920 

13 IS ®‘V 6) m0n , ths after dl »<‘ to the order Of the Rosslvn 

received, w!th n iJiterost e a! siTrr? y ’ Wi ‘T Ut defalcatio "- for value 

SO supplied, furnished; delivered aVd^pZdedbysaid" Roth-nSl 
Pawl inland 

necessary prosecution of the work required in the const™!!?™ ,? 
erection of the certain public buildings aforesaid and the same were 

plction^thereof nd ~** 4 in -nstruetion,’ erection IT com! 

Affiant further says that the entire work contracted for hv said 

♦T nl A L a y Ilnf ? ! '" d t-ompanv, under its certain contract with 
t e United States of America hereinabove referred to, (including the 
certain work labor -iirel materials so supplied, furnished delivered 
and provided by said Rosslyn Steel and Cement Company as afore¬ 
said), has been completed and accepted bv said United States of 
America, and that the latter made its final settlement therefor with 
said George F. 1 awhng and Company, under date January 8 192] 
And affian says that on, to-wit, April 5, 1921, he made the aflb 
lav for said Rosslyn Steel and Cement Company required 
>v the statute in that behalf, and procured from the Secre- 
tary of the Navy of the United States a duly certified cony 
of the certain original contract, specifications and bond aforesaid- 
and lie, also, states that more than six months and less than one 
>ear have elapsed since the completion and final settlement of the 
certain contract and agreement, under seal, between said George F 
Pawling and Company and the United States of America dated 
November.lo, 1918 > hereinabove referred to, and that no suit there¬ 
under, or in respect thereof, has been brought bv the United States 
of America; and, accordingly, this affiant, upon advice of counsel 
states that there has accrued to said Rosslvn Steel and Cement 
Company, such corporation aforesaid, a right of action, upon said 
certified copy of the contract and bond above mentioned, to demand 
of and from the defendants, George F. Pawling and Company as 
principal, and said London and Lancashire Indemnity Company 
of America, as surety, such corporations aforesaid, the full sum nf 
One Thousand One Hundred Fifty-eight Dollars and Twenty-nine 
( ents ($l,lo8.29), together with lawful interest at the rate of six 
per centum per annum from April 12, 1920, until paid 

Affiant says that he is informed and believes that demand has 
been made upon the London and Lancashire Indemnity Comnanv 
of America, surety as aforesaid for the payment of the claims of 
creditors of the said George F. Pawling and Company, under the 

2—3884a 
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certain contract aforesaid, but that said surety had failed and refused 
to pay the same, notwithstanding, as affiant is informed, that it has 
collected, of moneys due the said George F. Pawling and 
1') Company, a sum of about Twenty-eight Thousand Dollars 
($28,000.) and which amount it still holds and retains. 

This affiant hereby refers to and makes a part of this affidavit the 
several averments and allegations contained in said declaration and 
in the particulars of demand thereto attached. 

And affiant says that there is justly due and payable to the said 
Rosslyn Steel and Cement Company by said George F. Pawling and 
Company, and by said London and Lancashire Company of America, 
jointly and severally, the full sum of One Thousand One Hundred 
and Fifty-eight Dollars and Twenty-nine Cents, ($1,158.20), to¬ 
gether with lawful interest thereon at the rate of six (G) per centum 
per annum from April 12, 1020, until paid, as in said particulars 
of demand more fully set forth, exclusive of all set-offs and just 
grounds of defense. 

B. C. DOWNEY. 

Subscribed and sworn to before me, this 0th dav of November, 
1921. 

[seal.] JEAN SPEAKS, 

Notary Public, I). C. 


Memoranda. 


Original suit, with declaration, filed November 10, 1021. by V. S. 
to use of Rosslyn Steel & Cement Co., Corporation, original plain¬ 
tiff, claiming as instituting creditor, vs. George F. Pawling <fc Co., 
Corporation, and London A Lancashire Indemnity Co. of 
1G America, corporation, as defendants, to recover $1,158.20 
with interest from April 12. 1920, particulars of demand, 
affidavit of merit, notice to creditors by publication ordered bv court. 

Summons to defendants November 10, 1921; defendant London 
& Lancashire Indemnity Co., served personally November 14, 1921; 
summons to defendant Pawling & Companv withdrawn November 
29, 1921. 

Proofs of publication in The Evening Star & Washington Law 
Reporter pursuant to order of court, filed December 13, 1921. 


Petition of Intervener. 

Filed November 23, 1921. 

******* 

Now comes J. Livingston & Company, a corporation duly organ¬ 
ized and existing under and by virtue of the laws of the State of 
New York, and files this its petition of intervention in the above 
entitled cause, and in accordance with the statute in such cases made 
and provided, respectfully shows to the court: 



J. LIVINGSTON & COMPANY. H 

1. That the defendant, George F. Pawling & Company, a cornora- 

r^ U y or g anized and existing under and by virtue of the laws of 
he . tate of I ennsyl vania, entered into a contract, dated on or about 
the loth day of November, 1918, with the United States of America 
el the construction and completion, at the Bellevue Magazine’ 
ashmgton, District of Columbia, of seven ordnance storehouses and 
, - °. wilding for use as a central heating plant, together with 

1 1 plumbing, heating and electric lighting systems and a radial 
, , . 1,1 ‘ck chimney, in accordance with the provisions of certain 
drawings and specifications made a part of said contract. By the 
terms of said contract, the said George F. Pawling & Conmanv 
agreed to furnish all the necessary labor and materials called for 
n said contract for the construction and completion of said work 
including the labor and materials furnished by J. Livingston & 
Company. I he said contract being a contract for the construction 
of a public building the United States of America, required that the 
Mine be accompanied by the usual penal bond executed by the said 

1 T T, 8 & P on, I? an y and Rood and sufficient surety, with 
the additional obligation that the said George F. Pawling & Com- 

paiiv shah promptly make payment to all persons supplying t] lem 
with labor and materials in the prosecution of said work provided 
for m said contract, and that in accordance with and pursuant to the 
said requirement and the statute in such cases made and provided 
he said George F. Pawling & Company, as principal and the 
London <fc Lancashire Indemnity Company of America ’as surety 
on the 4th day of December, 1918. duly made, exerted and de’ 

1 1 vered unto the United States of America their jofnt and“yeJai 
iqnd in the penal sum of One Hundred Twcntv-nine Thousand 

U L s!" IV< ; f y " fhrCU Dollars ($129,963.00) to he paid to the 
, ... ‘ * ‘ cs °f America (a copy of which is attached to original 
l'lll of complaint) ; that thereafter, to wit, on the 22d div of 

con troct wi11 1 * 1 1,™?^'“""''^ * Company entc'red irfto a 
(onti.i,t with .1. Livingston & Company (a copy of which contract is 

attached hereto and made a part hereof), by tbe terms of which the 

said George I‘. Iawlmg & Company sublet unto the said J 

1 Livingston & Company, and the said J. Livingston & Com- 

puny agreed to do certain portions of the work and furnish 

eci tain of lie materials provided for in the said original written 

<o ilia.t betueen the said George F. Pawling & Company and the 

' ,' ''dcs, and that thereupon the said J. Livingston & Company 

inteicd upon the performance of the said contract with the said 

T,lil | intervener, J. Livingston & Company, thereafter 
per onneil all the work and sold, delivered, furnished and supplied 
all the materials required for the use in said public building under 
said contract with George F. Pawling & Company, includin'! extra 
orders issued thereunder as per statement of account and copies of 
Mid extra oiders attached hereto and made a part hereof as if fully 
heiein set forth: the said materials being of the reasonable value of 
Lightv-six Hundred and Sixty Dollars ($8,660.00), and which sum 
was agreed upon between the plaintiff and the said defendant George 
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F. Pawling & Company, and for which the said George F. Pawling 
j ^mpany did undertake, agree and promise to pay unto the said 
J. Livingston & Company as follows: 

“Eighty-five per cent (85%) of the value of the materials de¬ 
livered and work done in any calendar month to be paid on or about 
the loth day of the following month based upon the estimate of the 
officer in charge. The final payment shall be made within thirty 
days after the completion of the work included in this contract.'” 

3. Your intervener further shows to the court that the said labor 
furnished and the said materials supplied by J. Livingston & Com¬ 
pany to the said George F. Pawling & Company, were used in the 
construction and completion of said buildings and work 
in under the original written contract and bond between the 
said George F. Pawling & Company and the said United 
States ot America, but notwithstanding which the said George F. 

I aw ling Company has not paid the said J. Livingston & Company 
Hie sum so agreed to be paid by them to J. Livingston <fc Company 
as aforesaid, for the labor and materials so sold and delivered’ 
furnished and supplied, by the said J. Livingston & Company to the 
said (.eorge 1\ Pawling & Company aforesaid, to wit, Eightv-six 
Hundred and Sixty Dollars ($8,660.00) except the sum of Fortv- 
dght Hundred Eighteen Dollars and Thirty-four Cents ($4,618.34) 
as shown by the credits in the particulars of demand attached hereto 
and made a part hereof, although the said George F. Pawling & 
Company has often been requested by the said J. Livingston & Com¬ 
pany so to do; and to do which it has neglected and refused and «till 
neglects and refuses; and that the sum of Thirtv-eight Hundred 
Jorty-one Dollars and Sixtv-six Cents ($3,841.66) with interest 
thereon from the 12th day of April, 1020, is still wholly due and 
unpaid, and owing to the said .1. Livingston & Company;'for which 
last mentioned amount the said George F. Pawling & Company on 
to wit, the 12th day of April, 1020, executed its certain pronnssory 
note payable six months after date, to the order of J. Livingston & 
Company, without defalcation for value received with interest at 
6% per annum, but the said George F. Pawling <fc Company did 
not pay the said promissory note nor any part thereof, though often 
requested so to do, and the full sum aforesaid, of Thirtv-eight 
Hundred Forty-one Dollars and Sixty-six Cents ($3,841 <>6) with 
interest from the 12th day of April, 1920, remains wholly 
20 overdue and unpaid, all as set forth in the particulars of 
demand hereto attached. 

4 - Y °ur petitioner further shows the court that the said George 
1. I awling & Company and the United States of America accepted 
the said materials furnished by J. Livingston & Company, and used 
them in the said construction and completion of the certain public 
buildings aforementioned, under the said original written contract 
and bond bv the said George F. Pawling & Company with the United 
States, as aforesaid, and in the fulfillment of said'original contract 
and bond, and that the said labor and materials furnished and 


J. LIVINGSTON & COMPANY. |«; 

iS';™ Were nece . saa jy in f , he construction and completion of said 
Lludcd there r in qUlred ^ “ ld 0nginal ,vritten contrac t and 

f vnn't IT lnte “ r furth « r sll0 ' vs ,he court that said original con- 
b ct " een said George F. Pawling & Company and the United 
\ fates v as completed and final settlement had on'or about the 8th 
day of January, 1921, which said final settlement for said original 
contract-^was actually had more than six months before the filing of 
e original bill of complaint herein, and that this petition is filed 
befoie the expiration of one year after the complete performance and 
nal settlement thereof ; and that no suit was brought bv the United 
. tatcs in its own behalf against George F. Pawling & Company and 
he surety on its bond the London & Lancashire Indemnity Company 
of America, during the first six months or at any time after co m 
pletton and final settlement of said original contract 

<>. i our intervener further shows that by reason of the foregoing 
and by force of the statute in such cases made and provided 
-1 an action hath accrued to the said United States of America 
to the use of the said J. Livingston & Company upon the 
said bond aforesaid, to have and demand of and from the said defend¬ 
ants, George F. I awl mg & Company and the London & Lancashire 
! Company of America, the sum of One Hundred Twenty- 
^ Ine Hundred Sixty-three Dollars ($129,963.00), 

Twen v nfne'Tfi n ' S “Tv"* “u yet: P a j d (hc 8u,n of 0,10 Hundred 
Oi t m 1 housand, Nine Hundred Sixty-three Dollars ($129,- 

h„i' , . l“ ’. OVe . dcl u a n ded ’ °f any l ,art tl,ereof - t0 said petitioner, 

wholly* refuses^ so"to°do. neg ectcd and "t™* «"«! -till neglects and 

Wherefore your intervener says it is injured and has sustained 
damage o the amount of One Hundred Twenty-nine Thousand Nine 

o HwT f ' S, f >’- ,liree H/'Hars ($129,963.00), which amount it claims 
f the defendants, and for which it brings this suit; such judgment to 
be discharged, however, upon payment to the intervener herein of the 

SS ?$3 Hundred Forty-one Holla,.and 

with tl^This” the 12th day ° f A P ril ’ 1920 > together 

BYNUM E. HINTON, 

Attorney for J. Livingston <£• Company, 

a Corporation, Intervener. 

““ Affidavit. 

State of New York, 

County of Kings, ss: 

( -' L ' vln ^ton being first duly sworn says he is the Treasurer 
of J. Li\ ingston & Company, a corporation, organized and existing 
under the laws of the state of New York, with its principal place of 

pert^nTne to e the'd 0r r Clty ’ ‘i' at he is fami,iar with al > the matters 
pertaining to the dealings and accounts between George F. Pawling 

&, Company and J. Livingston & Company, in connection with the 
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work mentioned in the said declaration; that J. Livingston & Com¬ 
pany has a good cause of action and a just claim against George F 
Pawling & Company and the London & Lancashire Indemnity Com¬ 
pany of America, said corporations being named as defendants in 
said declaration; and that the said cause of action is as follows* 

By contract in writing dated November 15, 1918 between said 
George F. Pawling & Company and the United States of America, 
the former agreed to construct and complete at the Bellevue Maga- 
zine, A\ ashington, District of Columbia, seven ordnance storehouses 
and a building for use as a central heating plant, together with 
plumbing, heating and electric lighting systems and a radial brick 
chianey, in accoidance with the provisions of certain drawings and 
specifications made a part of said contract; that on December 4, 
1918 the said George F. Pawling & Company, as principal, and said 
London & Lancashire Indemnity Company" of America as suretv 
by their certain writing obligatory bound themselves jointly arid 
severally unto the United States of America in the siim of 
15 One Hundred Twenty-nine Thousand Nine Hundred Sixtv- 
three Dollars ($129,963.00), with the additional obligation 
that said George F. Pawling A Company shall promptly make pay¬ 
ment to all persons supplying them with labor and materials in tlic 
prosecution of said work provided for in said contract. 

7 hat thereafter George F. Pawling & Company entered into a 
written contract, dated the 22d day of January, 1919, with J Liv¬ 
ingston & Company, whereby George F. Pawling A Company sublet 
unto J. Livingston & Company, and the said J. Livingston & Com¬ 
pany agreed to do, certain portions of the work and furnish certain 
o| the materials provided for in said original written contract 
between George F. Pawling & Company and the United States; 
that J. Livingston & Company entered upon the performance of the 
said contract with the said George F. Pawling & Co. and completed 
all the work called for by the written agreement of January 22 1919 
including the extra work which J. Livingston £ Companv was or- 
dered to do by George F. Pawling & Company, by its written orders 
dated July L, 1919, and July 21. 1919, all as shown in the particulars 
of demand attached hereto and made a part hereof. 

That the said labor and materials furnished by J. Livim-ston £ 
Company, aforementioned, were necessary for use’in the saicf public 
work under the said original written contract between George F 
lawhng & Company and the United States, and that the maTerial 
and labor mentioned in the said declaration and particulars of de¬ 
mand hereto as furnished by J. Livingston & Companv were so 
furnished and used in said building, and that the prices men- 
-J tioned are reasonable and were agreed upon in advance between 
George I\ Pawling A Company and J. Livingston & Com¬ 
pany; that such agreed amount has not been paid, although often 
requested; that there remains the sum of Thirty-eight Hundred and 
Forty-one Dollars and Sixty-six Cents ($3,841.66) with interest 
from April 12, 1920, as shown by said particulars of demand, for 
which mentioned amount the said George F. Pawling & Companv 
executed its certain promissory note bearing date the 12th dav of 
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^‘Vp 20, payabIe ?‘, x nion , tl i s nfter date, to the order of J. Living- 
.ton i Comp an y, without defalcation, for value received, with in- 

did not nav “"T" ; Said Geor S e F - F ™'ing & Company 

<ti 1 not pay the said promissory note, nor any ])art thereof though 

often requested so to do, and the full sum of Thirty-eight Hundred 

S fVl " s (I3.841.CG) with interest from 

l.tli daj of April, 1.120, remains wholly overdue and unpaid 
as shown in the particulars of demand attached hereto. 

Affiant further states that there is therefore due J. Livingston & 
Company the full sum of Thirty-eight Hundred Forty-one DoL 

Cents ($3,841.66), together with interest thereon 

JOHN G. LIVINGSTON. 

A S D b To21 Cd " nd 8W ° rn ‘° liCf01 '° n,e tllis 17th day of November, 

i SEAL ] ALFRED B. CADLEY, 

Kings Co. Clerk’s No. 250. PMie - 

N. Y. Co. Clerk s No. 109. 


Copy Contract. 

Pawling to Livingston. 

This agreement made the twenty-second day of January in the 
>enr one thousand nine hundred and nineteen by and between I 
Livingston A Co. Grand Central Terminal, New York City, party 
ol the first art (hereinafter designated the Sub-Contractor) and 
George I. Pawling and Company 1432 S. Penn Square, Philadel- 
tru'tor) * PW y ° * 10 sccon d part (hereinafter designated the Con- 

\\ itnesseth, that the Sub-Contractor, agrees with the said Con¬ 
tractor as follows: 

Aitide 1. The Sub-Contractor shall and will provide all the ma¬ 
terials and perform all the work for the Electric lighting and wiring 
the fJ? a ,,^ ev ^-A^ r d n a n c e Storehouses and Central Heating Plant, at 

e '" n ' D c - »— V ”* “0 

sz a ions »» 

Architect, which drawings and specifications are identified by the 
= ures of the parties hereto, and become hereby a part of this 

Article 2. It is understood and agreed by and between the parties 
hereto that the work included in this contract is to be done under 
the direction of the said Architect and that its decision as to the true 
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construction and meaning of the Architect and that its decision as 
to the true construction and meaning of the drawings and 
26 specifications shall he final. It is also understood and agreed 
by and between the parties hereto that such additional draw¬ 
ings and explanations as may he necessary to detail and illustrate 
the work to be done are to be furnished by said Architect, and they 
agree to conform to and abide by the same so far as they may be 
consistent with the purpose and intent of the original drawings 
and specifications referred to in Article 1. 

Article 3. No alterations shall be made in the work except upon 
written order of the Contractor; the amount to be paid by the Con¬ 
tractor or allowed by the Subcontractor by virtue of such altera¬ 
tions to be stated in said order. Should the Contractor and Sub- 
Contractor not agree as to amount to be paid or allowed, the work 
shall go under the order required above, and in case of failure to 
agree, the determination of said amount shall be referred to arbitra¬ 
tion, as provided for in Article XII of this contract. 

Article 4. The Sub-Contractor shall provide sufficient, safe and 
pioper facilities at all times lor tTie inspection of the work by the 
Contractor or its authorized representatives; shall, within twenty 
four hours after receiving written notice from the Contractor to 
that effect, proceed to remove from the grounds or buildings all ma¬ 
terials condemned by it whether worked or unworked, and to take 
down all portions of the work which the Contractor shall be like 
written notice condemn as unsound or improper, or as in any wav 
failing to conform to the drawings and specifications, and” shall 
make good all work damaged or destroyed thereby. 

Article *>. Should the Sub-Contractor at any time refuse or neglect 
to supply a sufficiency of properly skilled workmen, or of 
It materials of the proper quality, or fail in any respect to prose¬ 
cute the work with promptness and diligence, or fail in the 
performance of any of the agreements herein contained, such re¬ 
fusal, neglect or failure being certified by the Architect, the Con¬ 
tractor shall be at liberty after five days’ written notice to the Sub- 
Contractor. to provide any such labor or materials and to deduct the 
cost thereof from any money then due or thereafter to become due 
to the Sub-Contractor under this contract; and if the Architect 
shall cert if \ that such refusal, neglect or failure is sufficient ground 
for such action, the Contractor shall also be at liberty to terminate 
the employment of the Sub-Contractor for the said work and to 
enter upon the premises and take possession, for the purpose of 
completing the work included under this contract, of all materials, 
tools and appliances thereon, and to employ any other person or 
persons to finish the work, and to provide the materials therefor; 
and in case of such discontinuance of the employment of the Sub- 
Contractor it shall not be entitled to receive anv further payment 
under this contract until the said work shall be wholly finished, at 
which time, if the unpaid balance of the amount to be paid under 
this contract shall exceed the expense incurred by the Contractor 
l Dishing the work, such excess shall be paid by the Contractor 




J. LIVINGSTON & COMPANY. J7 

to the Sub-Contractor; but if such expense shall exceed such unnaid 
Sor 6 ’ n Sub - Contraet0r sba » pay the difference to the Tn 

as 

28 Article 6 - Tlie Sub-Contractor shall complete the several 
portions, and the whole of the work comprehended in this 
agreement by and at the time or times hereinafter stated to wit 
ie ^ub-Contractori shall begin work immediately and shall 
prosecute the same rapidly and continuously as the generT^ntract 
progresses and shall stand in the place of the Contractor in the ner 
formance and completion of its part of the work. P 

Article <. Should the Sub-Contractor be delayed in the prosecu¬ 
tion or completion of the work bv the act neglect or default ,»f thn 
Contractor or the Architect, or of any othiZlZntJto 1 ptvSd 
b\ the Contractor upon the work, or by any damage caused bv fire 
or other casualty for winch the Sub-Contmctor i^not^responsible 
„ b J. K encri >l strikes or lockouts caused by acts of employees then 

ini Tf herem . fl «‘ d f ? r J he completion of the work shall be ex¬ 
tended for a period equivalent to the time lost by reason of 

and h fiw'by%"!r e \! U f b'' l t' it K e . xtended P«™od shall be determined 
1 fixed by the Architect; but no such allowance shall be made 

, -.f ‘ l clann therefor is presented in writing to the Contractor 

\h! W" ™“ of tlle occurrence of such delay. 

.Uticle 8. J he ( ontractor agrees to provide all labor and material., 
essentia! to the conduct of this work not included toTht contract 

failure7'", an 'l 01 as n °‘ to delay its progress, and in the event of 

ti • t w II ,’ei °) ,m u y «TA lg loss to ,he Sub-Contractor, agree- 
t onir ieimburse the Sub-Contractor for such loss; and the Sub¬ 

contractor agrees that - it shall delay the progress of the work so as 
to cause loss for which the Contractor shall become liable, then it 
>hall reimburse the Contractor for such loss. Should the 
Conti actor and Sub-Contractor fail to agree as to the amount 
Of loss comprehended in this Article, the determination of 

of^his'contract*. be refelTed *° arbitration as Provided in Article 12 

thu‘li Cle l* *1 hereby mutually agreed between the parties hereto 
that the sum to be paid by the Contractor to the Subcontractor for 

his 'f«4 k -fifi nnJ®* 61 ! 1 ® 8 Sl ' a11 b ,° Four Thousand Five Hundred Dol- 
l.us ($4.o00 00) subject to additions and deductions as hereinhe- 

c [ ,, l 0 p ded ’ alld * ba * su,>b sum “hall he paid by the Contractor to 
the Sub-Contractor in current funds, as follows- 10 

Fighty-hye per cent of the value of the materials delivered and 

Z k ( f d ?" c f 'V"? Calend ‘T “ on ‘ h be paid on or about the 15th 

in-charge” ° °" lng month bascd l, P on ‘he estimate of the “Officer- 

The final payment shall be made within thirty days after the com¬ 
pletion of the work included in this contract. 

3—3884a 
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Article 10. It is further mutually agreed between the parties 
hereto that no payment made unde/this contract, except the final 
payment, shall be conclusive evidence of the performance of this 
contract, either wholly or in part and that no payment shall be 
construed to be an acceptance of defective work or improper ma¬ 
terials. r r 

Article 11. The Contractor agrees during the progress of the work 
that full insurance on said work shall be maintained in its own name, 
against loss or damage by fire. The policies shall cover all work 
incorporated in the building, and all materials for the same in or 
about the premises, and shall be made payable to the parties hereto, 
as their interests may appear. 

The Sub-Contractor agrees to indemnify the Contractor 
30 against all claims or demands for damages arising from acci¬ 
dents to person or property occasioned by the said Sub-Con¬ 
tractor or its employees during the performance of this contract. 

Article 12. In case the Contractor and Sub-Contractor fail to agree 
in relation to matters of payment, allowance or loss referred to in 
all Aticles of this contract, or should either of them dissent from the 
decision of the Architect referred to in Article 7, of this contract, 
which dissent shall have been filed in writing with the Architect 
within ten days of the announcement of such decision then the mat¬ 
ter shall be referred to a Board of Arbitration to consist of one per¬ 
son selected by the Sub-Contractor, and these two to select a third. 
r Ihe decision of any two of this Board shall be final and binding on 
both parties hereto. Each party hereto shall pay one-half of the 
expense of such reference. 

Article 13. The said parties for themselves, their heirs, successors, 
executors, administrators and assigns, do hereby agree to the full per¬ 
formance of the covenants herein contained. 

In Witness Whereof, the parties to these presents have hereunto 
set their hands and seals, the day and year first above written. 

J. LIVINGSTON, 

Pres. J. Livingston A* Co., Inc. 
JAMES L. FAWLEY, 

V. P. Geo. F. Pawling A Co. 


J. LIVINGSTON <fc COMPANY. 
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Copy. 

Geo. F. Pawling & Co., 
1432 So. Penn Square. 


J. Livingston & Company, 
Grand Central Terminal, 
New York City. 

Gentlemen : 


Philadelphia, Pa., July 2, 1919. 


In re Order 547, Bellevue Magazines, Y. & D. Contract 3435. 

f I? l ooA°r,A tract P rice '. s increased by the sum of $4,110.00, instead 
ot $0,980.00. as given in our letter of June 28th. This change is 
on account of work for the feeder system being done under Alterna¬ 
tive ‘b , as pointed out in your letter of June 30th. 

A ery respectfully yours, 

/cv geo. f. pawling & CO. 

(Signed) J. L. FAWLEY, 

TT _ _ Vice President. 

JLF/B. 

Sept. 14th, 1921. 


Certified to be a true copy of the original on file in office of J 
Livingston & Co. Inc. 


(Sgd.) 

Kings Co. Clerk’s No. 250. 
N. Y. Co. Clerk’s No. 109. 


ALFRED B. CADLEY, 

Notary Public. 


32 Copy. 

Geo. F. Pawling Company, 

1432 So. Penn Square. 

_ _ . . Philadelphia, Pa., July 21, 1919. 

J. Livingston & Company, 

Grand Central Terminal 
New York City. 

Gentlemen : 

In re Order 547, Bellevue Magazines, Y. & D. Contract 3435. 

We have your letter of July 18th, quoting us a price of $75.00 
for installing conduit on the ceiling of Bldg. No. 7, instead of in floor 
slab. Allowance for your work in accordance with the estimate of 
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the Public Works Officer is $50.00. 
figure. 

Very respectfully yours, 
(Signed) 

JLF/B. 

Sept. 14th, 1921. 


We ask that you approve this 


GEO. F. PAWLING & CO. 
J. L. FAWLEY, 

(Vice President.) 


Certified to be a true copy of the original on file in office of J 
Livingston & Co. Inc. 

(Sftf-) ALFRED B. CADLEY, 


Kings Co. Clerk’s No. 250. 
N. Y. Co. Clerk s No. 109. 


Notary Public. 


0,> Particulars of Demand. 

To work done and materials furnished as per contract 
dated January 22, 1919 . $4,500.00 

lo extra work done and materials fur¬ 
nished at agreed price as per written 
order dated July 2, 1919, 

(a) Distributing system. $3,700.00 

(b) Five service switches. 280.00 

(c) Work for feeder system . 130.00 

- 4,110.00 

To extra work clone installing conduit on ceiling of 
building No. 7 at agreed price as per written order 
dated July 21, 1919 . 50.00 

$8,660.00 

By payment received July 24, 1919_ $1,800.00 

“ “ “ October 18, 1919.... 2,000.00 

“ “ October 18, 1919.... 1,000.00 

contra charge by Pawling & Co. 

October 22, 1919. 18.34 

- 4,818.34 

Balance Due . $3,841.66 

lor which balance due, George F. Pawling & Company gave its 
certain promissory note, of which the following is a true copy: 
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$3,841.66. 


Philadelphia, April 12th, 1920. 


Six months after date we promise to pay to the order of J J 
Lmngiston & Company Thirty Eight Hundred and Forty-one— 
66 ~, Dol * a r s at #1432 South Penn Square, Philadelphia, Pa 
\V ithout defalcation for value received with interest at 6%' 

ISO. —. Due Oct. 12/20. 7 


GEORGE F. PAWLING & CO. 
WM. LEWIS McGEE, 

Treasurer. 


Endorsed: J. Livingston & Co.. Inc. J. Livingston, President, 
tay any bank or Trust Company for collection and re¬ 
mittance Oct 6, 1920. Prior endorsements guaranteed. 
t> n Lincoln National Bank. Irving National Bank, New York. 
1. 1. Gray Cashier. Please report by this No. — Pay to the order 
of any Bank. Banker or Trust Co. Oct. 8, 1920. Irving Trust Com- 

P any • ,'"I, \? rk ', National Irving Bank. Irving National Bank, 

New Tork, P. F. Gray, Cashier. 


Memoranda. 


November 23, 1921.—Summons issued and Marshal’s return made 
as follows: Served copies of the declaration, affidavit, and this sum- 
mons, on the Defendant, London & Lancaster Indemnity Co by 
W . C. Prentis Agent—personally the 25 day of Nov., 1921 

Summons issued and Marshal’s return made as follows: At 
J niladelphia, in my district, on December 2. 1921, served the within 
writ on George F. Pawling & Co., by handing a true and attested 
copy thereof, together with a copy of the amended bill, to George F. 
Pawling, president of said company, and making contents known 
to him. 

Demurrer of London & Lancashire Indemnity Co. to Intervening 

Petition of J. Livingston & Co. 

Filed December 27, 1921. 

******* 

r l he defendant, London & Lancashire Indemnity Company of 
America, says that the intervening petition of J. Livingston & Com- 
pany, corporation, filed in this cause, is bad in substance 
3o H. J. PACK, 

LEVI H. DAVID, 
Attorneys for said Defendant. 

Note.— The matters of law intended to be argued in support of 
the foregoing demurrer are: 

1. The intervening petition fails to allege the date of the com¬ 
pletion of the work under the contract set forth in said petition, in 
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order that the Court may determine if said intervener, J. Livingston 
& Company, corporation, filed its petition within one vear from the 
completion of the work under said contract, and not later, to meet 
the requirement of the Statute in such case made and provided. 

lul, a cr 1 edlt0 ^ sllin £ an intervener, may bring suit 
upon the bond sued on before the expiration of one year after the 
complete performance and final settlement of the contract men- 
tioned in the petition, instead of within one vear from the coin- 
pletion of the work under said contract, and not later, as is provided 
by the Statute in such case made and provided. 

3 Beomise the intervening petition fails to show that it was filed 

within the time provided by the Statute in such case made and 
provided. 


Mr. B. E. Hinton, 

* 

Attorney for J. Livingston & Co., Intervener: 

Please take that we will call the foregoing demurrer to the 
do attention of the Court, on Friday, January 6, 1922, at 10 
o clock, A. M., or as soon thereafter as counsel may be heard 

H. J. PACK, 

LEVI H. DAVID, 

Attorneys for London A Lancashire Indemnity 

Company of America, Defendant. 


Supreme Court of the District of Columbia. 

Friday, January 20th, 1922. 

Session resumed pursuant to adjournment, lion. William Hite 
Justice presiding. ’ 

******* 

I pon consideration of the demurrer filed herein by the defendant 
London & Lancashire Indemnity Company of America, to the inter¬ 
vening petition herein of H. H. Robertson Company, and further 
upon consideration of the demurrer of said defendant filed herein 
to the intervening petition of J. Livingston & Company, it is ordered 
that said demurrers be, and the same are hereby severally overruled. 

Pleas of Defendant London & Lancashire Indcmnitxj Co. to Inter- 

vening Petition of J. Livingston & Co. 

Filed February 7, 1922. 

******* 

For pleas to intervening petition of J. Livingston & Company, a 
Corporation, the defendant London & Lancashire Indemnity Com- 
pany, a Corporation, says: J 

1. That it is not indebted as alleged. 
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2. That it never took or promised as alleged. 

!• fu l ly P.^ rf< ? rmed die condition of the bond in 
the declaration described. 

n. J. PACK, 

LEVI H. DAVID, 

Attorneys for Defendant London Sc Lancashire 

Indemnity Company of America. 

Affidavit of Defense. 


State of New York, 

County of New York, To wit: 

I, Edward E. Pearce, being first duly sworn on oath, sav, that I 
am Vice President of the defendant, London & Lancashire Indemnity 
Company of America, a Corporation, and that I am duly authorized 
to make this affidavit in behalf of the said defendant Company, 
that affiant states upon information and belief that the following 
facts are true, and that the said defendant, London & Lancashire In- 

(Icmnity Company of America, expects to prove the same at the trial 
of this cause. 

On or about November 15, 1918, George F. Pawling * Company 
a corporation, one of the defendants herein, entered into a contract 
with the Imted States, by the terms whereof the said Paw line & 
Company agreed to construct and complete at the Bellevue Magazine 
at the City of W ashington, District of Columbia, seven ordnance 
storehouses and a building for use as a central heating plant, together 
vitli plumbing, heating and electric lighting systems, and a radial 
brick chimney, in accordance with the provisions of certain 
drawings and specifications made a part of said contract. 

1'or greater certainty, reference is hereby praved to the terms 
and provisions of the said original contract; and that on or about 
December 4, 1918, the said George F. Pawling & Company, as prin- 
cipal, and said London & Lancashire Indemnity Company of Amer¬ 
ica as Surety, by their certain writing obligatory, bound'themselves 
jointly and severally unto the United States of America, in the penal 
sum of One Hundred Twenty-nine Thousand, Nine Hundred Sixtv- 
three Dollars ($129,963) to he paid to the United States; the condi¬ 
tion of the obligation in said bond is, among other things, that if the 
principal, George F. Pawling & Company, shall well and truly per- 
form and fulfill its contract, dated November 15, 1918, with the 
l nited States for seven ordnance storehouses and one central heating 
plant at the Bellevue Magazine, Washington, D. C., conforming in all 
respects to the stipulations, covenants and conditions of said contract 
and shall promptly make payments to all persons supplying it with 
labor and materials in the prosecution of the work provided for in 
the aforesaid contract, then said obligation to be void and of no 
effect; otherwise to be and remain in full force and virtue. For 
greater certainty, reference is hereby prayed to the original bond. 
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Affiant is informed and believes that on or about Januarv 22 
1919, the principal contractor, George F. Pawling & Companv, con¬ 
tracted with J. Livingston & Company, a corporation, of New York 
City whereby the latter agreed to provide all of the materials and 
pcifotm all the work for the electric lighting and wiring for 
on ’f' e ordnance storehouses and central heating plant at 
dJ the Bellevue Magazine, Washington, 1). C., Bureau of Yards 
_ and Docks Contract #3435, as shown on the drawings and 
described in the specifications prepared bv the said Bureau for the 

total sum of Forty-five Hundred Dollars (.$4,500.00), pavable as 
follows: 

“Eighty-five percent of the value of the materials delivered and 
work done in any calendar month to he paid on or about the loth 
dav of the following month based upon the estimate of the “Offieer- 
m-Charge.” 


But affiant says that the defendant London it Lancashire Indemnity 
Company of America expects to prove at the trial of this case that 
said defendant ne\cr obligated itself to pay said intervener said 
contract price. Saul work was comprehended within, and was to be 
in accordance with, the original contract and specifications attached 
thereto between said George F. Pawling & Company and the United 
btates. 

Affiant is further informed and believes that said intervener J 
Livingston & Company did extra work and furnished additional 
materials to said principal contractor, George F. Pawling & Company, 
and that said extra work and additional materials were used by said 
principal contractor on, and in connection with, the aforesaid con¬ 
tract between said George K Pawling it Companv and the United 
States; but affiant says that the defendant, London & Lancashire 
Indemnity Company of America, expects to prove at the trial of this 
case that said defendant never obligated itself to pay said intervener 
for said extra work and additional materials at the alleged contract 
price stipulated in the alleged contract between said intervener and 
the said principal contractor. Said affiant savs further that said de¬ 
fendant expects to prove at the trial of this case that the reasonable 
value of the work which the intervener alleges to have done 
40 and the reasonable value of the materials which the intervener 
alleges to have furnished, as well as the extra work and addi¬ 
tional materials which the said intervener alleges to have done and 
furnished to the principal contractor under tlic said contract, were 
not, and are not, as claimed by said intervener, hut were and are of 
far less \aluc than that fixed in the alleged contract or agreement be¬ 
tween said intervener and said principal contractor. 

Affiant further says that the defendant expects to prove at the 
trial of this case that the completion of the work under the afore¬ 
said contract between George F. Pawling & Company and the United 
States was, as a matter of fact, administratively determined bv the 
authorized officials in charge of the Bureau of Yards and Docks 
Navy Department of the United States, on October 1919 and 
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17V" ? ” 1 1 atter , of faet, furtlier administratively determined bv 
said officials that the last of the buildings under said contract was 
-ubstantially completed on, to wit, August 29, 1919 

t-;nn TT statcs *at said defendant expects'to prove at the 
trial hereof that on, to wit, January 10, 1921, a petition in involnn! 

*u\ ankruptcy was filed against the principal contractor the de- 

he Un tedS T'T & C °"!P«4 - the Distnct Court o" 

a Bankruptc Ponr» r ]° Easl ^l of Pennsylvania, holding 

i3ankruptc> Court, the said Pawling & Company beinn- n onri 

poration incorporated under the laws of the State of Pennsylvania 
delph a n pa a '7hit n on° fti t Ce T t""* T" eSS at the Ci ‘y of Phila- 

ueipnia, la., that on, to wit, January 12, 1921 said Pawlino- fir 
Company was served with process in said Bankruptcy cause an^on 

41 ind’W tT-V 2 S 1921 ’ Frederiek T - J A Edward Lupfon 

FPawhT* p c(,e ° wel 'c appointed Receivers of said George 
t l avling & Company, Bankrupt, and they thereunon dnlV 
qualified as such, and arc still acting L such r/cST hat 1 e 

of'safd an Court tC and U afi'ef ?“ ly refe T to a Rcferee in Bankruptcv 
ui turn vourt, and alter due proceedings therein a onmnnait,*™ 

t -y *■■* o*A"X£~ 

• i tv . ~ ’ I* -t, the said composition was confirmed hv flip 

said District Court of the United States for the Eastern District of 
Pennsylvania .that, said Bankruptcy cause is still pending 

Affiant further states that the defendant denies that the inter 
vener ,s entitled to interest claimed by it, or any interest whatsT": 
i ‘ , al1 . further says that defendant expects to prove at the trial 

hereof that the terms and provisions ofShe contrT he ween he 
principal contractor, George F. Pawling & Company and the hitT 
lener, which provided that the said principal contractor Pawline 
A Company, would pay to said intervener 85 per cent of the value 
of the materials delivered and work done by the intervener in anv 

the CI 15M, 7 VehT !f p - aid b >' Pa,vlin g & Company on or aboiit 
the fiffi d ' r! the fo < ?' VI , ng month based upon the estimate of 
the Offlcer-in-Charge, and that the final payment should be made 

v the principal contractor to said intervener within 30 da vs after 
lie comp et,on of the work included in their contact were nm 
observed, fidhUecl nor adhered to; and the defendant expects to prove 
at the trial that the said intervener continued to furnish materials 
and perform work for the said principal contractor upon th' said 

40 wfth the Unfted n q e t’at Under ii ald ( PrinC - pal contraetor ’ s contract 
the Lnited States, without requiring said principal con- 

tiactor to make the payments, during the progress 0 f the 

work in the percentage aforesaid, and that the said intervener airced 

to and did materially change the terms of payment originally agreed 

upon between them; so that by reason of said material eh an erf fin 

respect to the payments I,y Pawling & Compand to he 

the result was that on April 12 1920 which ’ 

eight months after the filial completion o le Tkund'er the ° °'' 

tract between said George F. Pawling & Lmpan' aT^e UnU d 

States, said George F. Pawling & Company, a corporation, had be 

4—3884a 
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come indebted to the intervener in the sum of Thirty-eight Hundred 
and Forty-One Dollars and Sixtv-six Cents ($3,841.66), and the 
intervener accepted a note from said George F. Pawling & Com¬ 
pany? bearing said date, April 12, 1920, by the terms whereof said 
George F. Pawling & Company promised to pay to the order of 
the intervener. Thirty-eight Hundred, Forty-one Dollars and Sixtv- 
six Cents ($3,841.66), with interest, six months after date thereof, 
thereby further extending the time of payment by the said George 
F. Pawling & Company to the said intervener, bv reason of the deal¬ 
ings and transactions 1 etween them; that the defendant expects to 
prove at the trial that the foregoing changes in the mode of pay¬ 
ment by said Pawling & Company to intervener and the extension 
of time by reason of the execution and delivery bv Pawling & Com¬ 
pany to the intervener, of the note aforesaid, were without the 
consent of the defendant Surety Company, and that by reason 
thereof, defendant Surety Company was and is thereby discharged 
and exonerated ot any liability to the intervener by reason of the 
terms and provisions of the bond upon which the intervener 
43 brings this suit. 

EDWARD E. PEARCE. 


Subscribed and sworn to before me this Sixth day of February 
1922. 

[seal.] JOSEPH T. GOELLER, 

. Notary Public, Kings Co. 

Certificate filed in X. Y. County. 

My commission expires: Mar. 30/1922. 


Motion of Intervener, J. Livingston & Co., for Judgment. 

Filed February 18, 1922. 

******* 

Now comes the intervener, J. Livingston & Company, by its 
counsel of record, and moves the court for a judgment in the above 
entitled cause against the defendant, London & Lancashire Indemnity 
Company of America, a corporation, for want of sufficient affidavit 
of defense. 

BYNUM E. HINTON. 


H. J. Pack and Levi David, Esqs., 

Attorneys for Defendant, London & Lancashire 
Indemnity Company of America: 

Please take notice that the foregoing motion will be called to 
the attention of the Court Friday, February 24, 1922. 

BYNUM E. HINTON, 

Attorney for Intervener, 

J. Livingston & Company. 
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44 Supreme Court of the District of Columbia. 

Monday, April 10th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz 
Justice presiding. ’ 


Lpon consideration of the motions of the interveners—J Liv- 
mgs ton & Co Iron Clad Roofing Co., and Whitacre-Greer Fire¬ 
proofing Co. filed herein for judgment under the Seventy-third Rule 
against London & Lancashire Indemnity Co. it is ordered that said 
motions be, and the same are hereby severally overruled. 


Memoranda. 

May 3 1922.—Motion of Intervener Livingston & Co. for leave 
filed 6 substltuted affidavit of merit, notice, and proposed affidavit, 

June 7 1922— Order granting J. Livingston & Co. leave to file 
substituted affidavit of merit, filed. 


Substituted Affidavit of Merit of Intervener , Livingston & Co. 

Filed June 8, 1922. 


State of New York, 

County of Kings , ss: 

John G. Livingston being duly sworn deposes and says he is the 
lieasurer of J. Livingston & Company, a corporation or- 
4o gam zed and existing under the laws of the State of New York 
, • ,' vlt .,. lts principal place of business at New York City; that 

he is familiar with all the matters pertaining to the dealings and 
accounts between George F. Pawling & Company and J. Livingston 
, y o,n P an y m connection with the work mentioned in the said 
declaration; that J. Livingston & Company has a good cause of 
action and a just claim against George F. Pawling & Company and 
the London & Lancashire Indemnity Company of America, said 
corporations being named as defendants in said declaration; and 
that the said cause of action is the cause of action as shown in the 
said declaration and particulars of demand hereto referred and made 

a part hereof the same as if incorporated herein; and that the said 
cause of action is as follows: 

By contract in writing dated November 15 1P1K 
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TVashington, District of Columbia, seven ordnance storehouses and 
budding for use as a central heating plant, together with plumbing 
heating and e cetr.c lighting systems and a radial brick chirZyh. 

mado JI1U ', U ’f ( le , provlslons of certaln drawings and specifications 
made a part of said contract; that on December 4, 1018, the said 

•eorge b. Pawling & Company, as principal, and said London & 
Lancashire Indemnity Company of America, as surety, by their 
certain writing obligator}', bound themselves jointly and severally 
unto lie l n.ted States of America, in the sum of One Hundred 

oA e nm" nin ?i Tbousand ,^ lne Hundred Sixty-three Dollars ($129- 
J63.00), with the additional obligation that said George F. Pawl- 

ing A Company shall promptly make payment to all per- 
40 sons supplying them with labor and materials in the prose- 
cut ion of said work provided for in said contract 
’ thereafter George F. Pawling A Company entered into a 
■ 1 ' cn l ' 0,1 | rui, t, dated the 22d day of January, 1919, with .1 I iv- 
ingston A Company whereby George F. Pawling A Company sublet 
unto J. Livingston A Company, and the said .1. Livingston A Com- 
panv agreed to do, certain portions of the work and furnish certain 
of the materials provided for m said original written contract be- 

TlVn e T f r I>a " lin « & Com|.any and the Cited S,«t«Tthat 
J. Livingston A Company entered upon the performance of the said 

contract and completed all the work called for bv the written agree 
men . of January 22, 1919, including the extra work which VY1- 
mgston A Company was ordered to do bv George F Pawline A Com 
pany by its written orders dated July 2, 1919, and ,?ulv 21 Uml' 

, ** b . v | he declaration and the particulars of demand and 

papers attached thereto, all of which arc referred to and made par 
hereof as if incorporated herein. 1 

That the said labor and materials furnished bv J. Livingston A 
ompany, aforementioned, were necessary for use'in the said public 
M°rk under the said original written contract between George F 
I awltng A Company and the United States, and that the material 
ami labor mentioned in the said declaration and particulars of de¬ 
mand hereto referred and made a part hereof as if fully incor¬ 
porated herein. as furnished by the J. Livingston A Company were 
so furmshed and used in said building, and that the prices mem 
tioned reasonable and were agreed upon in advance between the 
.eorge F Pawling A Company and J. Livingston A Com- 
4< !>«»} • that such agreed amount has not been paid, although 

. Payment of which has often been requested; that there rm 
mains due and owing the sum of Three Thousand Eight Hundred 

fmm y Aprin 9 loon" u' ty T Cents ($3,841.66), with interest 
Th«»Jh, r 192 °’ £ n°' v , n b - v ‘ he pnld Particulars of demand. 

That the (.eorge F. Pawling A Company executed its certain 
promissory note bearing date the 12th day of April 192()' pavab te 
six months after date, to the order of J. Livingston A Company ' w5h 

Thr^ Tt MX r ^'V Ce V. \ Pe . r annum - for *he said amount of 
Cent? m W h .? Undred Forty-one Dollai-s and Sixty-six 

Cents ($3,841.66), to the acceptance of which note the surety 
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through its attorney, expressly consented and agreed should in no 

3S r JUdlCe ° f the , "‘/T’ 01161 '’ 8 ri « hts against the surety; 
that this agreement was included in a letter from the defendant the 

London A Lancashire Indemnity Company of America to the Com¬ 
mittee representing the creditors of George F. Pawling & Company 
and in words and figures was as follows: ** 


“George F. Pawling & Company. 

April 14th, 1920. 

Messrs Edw. Lupton Fred T. Jones, G. W. Yepsen, Creditors’ Com- 
mittee Geo. 1. Pawling & Company. 

Gentlemen : 

Representing the Globe Indemnity Company and the London & 
Lancashire Indemnity Co. of America, I am authorized to say on 
lielialf of these companies which are the Sureties upon the Frank- 
ford Arsenal, Armory, T. N. T Plant, Fort Mifflin, Ramp and Beach, 
League Island, and Bellevue Contracts, that said Sureties consent to 
the acceptance of the Creditors of the note of George F. Pawling & 
Co., payable within six months, and that such acceptance will not 

m any way prejudice any rights which the creditors have against 
**aid Sureties. 

48 T , he note referred to is the note which is offered to the 

Creditors in accordance with the Resolution adopted at the 

0f . th l C f edlt0rS of Geor S e F - Pawling & Co., held April 12th, 
at ' r vt '! ch htne tt was agreed that no action against George F. 

i anting & Co., would be instituted within six months from the date 
of said meeting. 

Phe Globe Indemnity Company is the Surety upon the Frankford 
Arsenal contract, and the London & Lancashire Indemnity Co of 
America is the Surety upon the other contracts. 

Very respectfully yours, 

. F. R. DONAHUE, 

Attorney for The Globe Indemnity Co., London & 

Lancashire Indemnity Co. of America.” 


That pursuant to the said agreement of the London & Lancashire 
indemnity Company of America, the Creditors’ Committee of George 
F. Pawling & Company wrote the J. Livingston & Company as 
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Creditors Committee of Geo. F. Pawling & Co. 

J. J. Livingston Co., Phila delphia, Pa., April 14th, 1920. 

New York City, N. Y. 

Gentlemen : 

1 our Creditors' Committee has obtained from the Globe Indemnity 
Company and the London & Lancashire Indemnity Company $ 
'' merica trough their counsel their agreement in writing that the 
acceptance by you of the note of George F. Pawling & Company for 

date* wkhi mere I " 0 ! V'-° U ’ pa >’ able " ilhin six (6) months'after 
oither ,f l, ’ Sha ln 110 "; a - v Prejudice your claims against 

either of the above companies as Sureties upon the various contracts 

Kr h ‘ Ch y0U h)u , e fu mished labor and material for Geo. F. Pawl- 
•S & Company, and upon which they are Sureties 

tection of al 1 e persons interested. b> ’ 88 y °" r C ° mmi,tee f ° r the P r( " 

Herewith find enclosed the note of Geo. F. Pawling & Company 

accompanied by a voucher embodving the agreement upon which 

you accepted the note. You are asked to sign {he withinvouSer 

promptly and return it addressed to us in the enclosed 
49 stamped envelope. 

Yours very truly, 

CREDITORS’ COMMITTEE— 

GEO. F. PAWLING & COMPANY. 
EDWARD LUTPON, 

David Lupton Sons Co. 

E. T. JONES, 

Hall Bros. & Wood. 

G. W. YEPSEN, 

W. G. Cornell Co.” 

That the voucher referred to in the above quoted letter of the 
thereon” Commil,ee contai ned the following stipulation placed 

„;‘T'-not- accepted by the undersigned pursuant to a resolution 

i09n tCd Y - t lC re< ltors of the Makcr at a meeting held April 12 
1920 and in consideration of the Consent of the Sureties hereby 

given that the acceptance of said note shall be without prejudice to 

any of the rights the undersigned may now have against the Sureties 

the undersigned does hereby agree not to institute any suit or action’ 

Snnt he - t r aker for ,he ni0Ile ys now due and represented bv the 
said note within a period of six months from date.” 

Said note was not paid at maturity or at all. 

Affiant further states that the said original contract between the 
said George F. Pawling & Company and the United States was com- 
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p leted and final settlement made the 8th day of January 1921 which 
sa.d final settlement for said original contract wa? actually 1^ 

pla[nt herein X ‘1*° filing , ° f " le ori g inal bill ‘ of com- 

s: «Lzi ss afte \ the r 4 r { °™™ tWai 

1 c 1 tnereoi, that no suit was brought bv the Unitpd mot™ 
lto own behalf against G ? rge F. Pawling"* Com^ny andthes^ely 
-a !? J ts ‘ond, the London & Lancashire Indemnity Company 

°° of A *nenca, during the first six months or at any timTafter 

1 fTnnf I f P tv, 10 " atlC fina sett, ement of said original contract 
Affiant further states upon information and belief that the final 

payment under the original written contract between gSS» p 

one ThA & C A m ^ n J ?? d *, he Uniled States - amounting to Twenty- 

Eight Hundred Fifty-six Dollars and Fiftv-one Cems 

bfr 1921 , 7 aS C0 "rr [ ro1 ? the Nay y Department 'In Septem 

L,n “ hire In ' 

s .is- 

12th day of 8 Anw! X TSo Cents (83,841.60), with interest from tbe 
i .y • j^P ri i * remains wholly overdue and unnaid 

shoum in said declaration and particulars of demand P ’ * 

Amant further states that there is therpfnrp rln« t r • • . „ 

Company the full sum of Three Thousand Eight Hundred^Fom 
one Dollars and Sixtv-six fpnt «5 + ,1 • .-^orty- 

v"“T «»•<& 

of on pa “ ; as shown b - v said particulars of demand exclusive 
of all set-offs and just grounds of defense. USIVe 

JOHN G. LIVINGSTON. 

SU [\r?T bC | d and S "° rn to before me tbis 2nd da y of May, 1922 
Lseal -J ALFRED B CADLEY, 

Notary Public. 

Kings Co. Clerk’s No. 250. 

N. Y. Co. Clerk’s No. 109 


Substituted Affidavit of Defense of Defendant London & Lan- 
cashire Indemnity Co. of America. 

Filed June 20, 1022. 


District of Columbia, To wit: 

• 9*™ J> Klcketts > being first duly sworn, deposes and says that he 
is the General Agent and Attorney-in-Fact in flip Pi Ur w u- he 

ton, District of Columbia, of the^tfradant ^ London y / T WaSh L“ g ’ 
Company of America, a 
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authorized to make this affidavit and file the same in behalf of said 
defendant in this cause; that the defendant London & Lancashire 
Indemnity Company of America is engaged in business as a surety, 
with its principal office in the City fo Hartford, State of Connecticut 
and also has an office in the City of Washington, District of Colum- 
bm, this deponent being in charge of the said Washington office. 
Affiant states upon information and belief that the following facts 
are true, and that the said defendant London & Lancashire In¬ 
demnity Company of America expects to prove the same at the trial 
of this cause: 

That on or about November 15. 1918, the defendant George F. 
Pawling & Company, a corporation, entered into the originaf con¬ 
tract with the United States for the construction and completion of 
the Bellevue Magazine, at Washington, D. C., and that on or about 
December 4, 1918, in accordance with, and pursuant to, the require¬ 
ment of the Statute in such cases made and provided, said contractor, 
Pawling & Company, as principal, and London & Lancashire In¬ 
demnity Company of America, as surety, executed and delivered 
the bond to the United States, as mentioned and referred to in inter¬ 
vener J. Livingston & Company’s substituted affidavit. For 
52 greater certainty, reference is hereby prayed to the original 
contract and the original bond. 

The principal contractor, Pawling & Company, sublet on or about 
January 22, 1919, a part ot the work comprehended within the said 
original contract unto intervener Livingston & Company, namelv. 
all of the work for the electric lighting and wiring for the Ordnance 
Storehouses and Central Heating Plant at said Bellevue Magazine, 
as shown on the drawings, and described in the specifications con¬ 
stituting a part of said contract, for the total sum of Forty-five Hun¬ 
dred Dollars ($4,o00), payable by the said principal contractor 
George F. Pawling & Company, to said .J. Livingston <fc Company’ 
as follows: ’ 

85 per cent of the value of the materials delivered and work 
done in any calendar month to be paid on or about the 15th day 

of the following month based upon the estimate of the Officer in 
charge.” 

That the intervener alleges that it performed extra work and 
furnished additional materials to said principal contractor for the 
stipulated sum of Forty-one Hundred Sixty Dollars ($4,160), mak¬ 
ing a total charge of Eighty-six Hundred Sixty Dollars ($8,660). 
That the bill of particulars admits credits of amounts paid by the 
principal contractor to the intervener in the sum of Fortv-eight 
Hundred Eighteen Dollars and Thirty-four Cents ($4,818.34), leav¬ 
ing an alleged balance of Thirty-eight Hundred Fortv-one Dollars 
and Sixty-six Cents ($3,841.06). 

In answer to the allegation and claim of the intervener, that the 
prices mentioned in the substituted affidavit, declaration and bill of 
particulars, and charged to the principal contractor. Pawling 
53 & Company, were reasonable, the defendant expects to prove 

at the trial that the said prices were and are unreasonable 
and that the reasonable value of the work which the intervener 



J. LIVINGSTON <fc COMPANY. 33 

Selnteniner ^"“0 ° f ,J he materials which 

and additional maferials which iSj • aS , We as tlle extra work 
done and furnished the Sei™] 1, * n ^ener alleges to have 
were not, and are not reason n hi , ontra ? t ° r under said contract, 
were and are of L^lL xX ^„n th •« y J S ^ id inter '' en «, but 
bill of particulars and subiXted afiavr 0 ^^ “ the declaration > 

and here ° f th , at the terms 

,, «„„'s ,t stele? <»“■ «*> 

a part of its substitutedaS will, d m.tcrvener and made 

things, that the ~g other 

pay to said intervener 80 ner cent of M , g & , Co ®P a ny, would 

any calendar month on or about thc ^ll’ T ° f , tha m ? terial in 

month, based upon the n estimate l of 'the OfficerTn charge wd'W ? 
the final payment should hn k*. +1 • •> . and that 

to the said intervener within thirtv l '-111 ,‘ e ,, sai< Principal contractor 
of the work included in SS ( * 0) days after the completion 

out, fulfilled nor adtemd to betxvlen ;h!' ere - ° bserved > carried 

St ‘IXXnXvSufth'e 1 1° P-e 1 at t^rS'lS 

s ” ,y &-a*santisss s,"ss 

« •'» principal n eontroctor 

a as£ A 

SigsISSgrSS 

said Court then aTd there bavin^iS f phla ’ ^yl'ania, the 

on, to wit, January 12, 1921 safdTaud n<t°£ r ’ 6 premises; ‘hat 
tion, was served with process in «n,vi i” 8 / Company, a corpora- 

77 T 

- <» — « h S iid tteterf *z 

5 —3884a 
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L nited States for the Eastern District of Pennsylvania; that 
a dividend of 10 per cent was awarded to the creditors 
oo of said George F. Pawling & Company, Bankrupt, and that 
a sum equal to said 10 per cent was awaided by said Bank¬ 
rupt Court, and is payable by, said Bankruptcy Receivers, unto said 
intenener J. Li\ingston & Company, to be credited on the amount 
set forth in the intervener’s bill of particulars in this cause. 

Affiant further says that he is informed and believes, and de¬ 
fendant expects to prove that the failure and neglect of the said 
intervener to enforce the mode of payment by the principal con¬ 
tractor, George F. Pawling & Company, to said intervener, as pro¬ 
vided by the aforesaid terms and conditions of the contract between 
Pawling & Company and the said intervener during the progress of 
the work by said intervener, and the furnishing of the materials by 
said intervener to PawLng & Company, were without the knowledge 
or consent or acquiescence upon the^ part of the defendant Surety 
Company, and that by reason thereof, and also by reason of the 
subsequent insolvency and bankruptcy of the principal contractor, 
the said Surety Company was and is thereby exonerated and dis- 
chaigcd so fai as any claim or demand of the said intervener against 
the Surety Company is concerned, for the furnishing of the afore¬ 
said materials and the supplying of work to the said principal 
contractor, set out in the bill of particulars. 

Affiant further says that he is informed and believes and that 
defendant expects to prove that on or about April 14, 1920. a Com¬ 
mittee of creditors of the principal contractor. George F. Pawling 
& Company, was appointed by its creditors at Philadelphia, Pennsyl¬ 
vania, owing to the insolvency of George F. Pawling & Coin- 
56 pany, to investigate the affairs of the said Pawling & Com- 
pany in respect to its indebtedness to creditors who had 
supplied materials and furnished labor by reason of contracts be¬ 
tween said George F. Pawling & Company and the United States, 
and between George F. Pawling & Company and the State of 
Pennsylvania, known as “The Frankford Arsenal,” “Armorv,” “T. 
X. T. Plant,” “Fort Miflin,” “Ramp and Beach,” “League Island” 
and “Bellevue Magazine” contracts; that the Globe Indemnity 
Company, a corporation, and the London and Lancashire Indemnity 
Company of America, a corporation, were sureties for said George 
F. Pawling & Company; and that defendant is now advised that 
F. R. Donahue, of Philadelphia, Pa., acting as Counsel for the said 
Surety Companies, did write the letter to the creditors’ Committee 
of said George F. Pawling & Company, copv of which is set out in 
the intervener’s substituted affidavit, in which it is stated that the 
acceptance of the note of George F. Pawling & Company, as of 
April 14, 1920, by the intervener, would not in any way prejudice 
any rights which the creditors might have against said Sureties, but 
the defendant submits that the letter of the said attorney, as set out 
in said intervener’s affidavit, contains no admission of any liability 
upon the pait of the London & Lancashire Indcmnitv Companv in 
favor of the intervener, J. Livingston & Company, and was never 
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intended to waive any legal rights which had then accrued to said 
surety Companies, or either of them. 

The defendant, London & Lancashire Indemnity Company of 
‘ menc ?’ >he Surety on said Pawling & Company’s bond, admits that 
it received the final payment of Twenty-one Thousand, Eight 
Hundred Fifty-six Dollars and Fifty-one Cents ($21,856 51) 

. . , lrom the -V'-v Department in September, 1921, under the 
original contract between Pawling & Company and the United 

er’« te f,’ i“,W ffi ! he BeIIe 'j ue Magazine, as set forth in interven- 
condftions- Ute< ^ a ^ f avit ’ un(ier the following circumstances and 

< 5 „I!? at o y reason of * he ins ? lven cy of Pawling & Company, said 
Nuety Company itself completed the Bellevue Magazine contract, 
at Washington, D. C., and to do so, said Surety was compelled to 
expend the sum of Thirty-three Thousand, One Hundred P Ninetv- 
liree Dollars and Eighty-one Cents ($33,193.81) for labor and ma¬ 
terials, so that upon the receipt by said Surety Company of the final 
payment of 1 wenty-one Thousand, Eight Hundred Fifiy-six Dollars 
and lifty-one Cents ($21,858.51), said Surety had then lost by 
reason of actual payment by it to complete that contract, the suin of 

J! ”",J Ttl ! ee Hundred Thirty-seven Dollars and Thirty 
Cents ($11 33, 30); that in addition thereto, the alleged claims of 
ucditois of said 1 awling & Company in this law cause No. 66139 
aggregate over $30,000. ’ 

Affiant further says that he is informed and believes, and the de¬ 
fendant expects to prove at the trial of this case, that the completion 
of the work under the aforesaid contract between George F. Pawline 
& Company and the l nited States was, as a matter of fact ad¬ 
ministratively determined by the authorized officials in charge of 
the Bureau of Tards and Docks, Navy Department of the United 
Nates, to have been on October -, 1919, and that it was, as a 
matter of fact, further administratively determined bv said officials 
ot the 1 nited States that the last one of the buildings under said 

?n I ! t n raCt EU , bstantlall .V completed on, to wit, August 29 
08 1919; and further, as affiant is informed and believes, and 

the defendant expects to prove at the trial hereof, that the 
said intervener, J. Livingston & Company, a corporation, did not 
hie its claim in an action brought upon the said bond described in 
the dec aration and become a party thereto within one year from the 
completion ol the said work under the said original contract between 
1 awling & Company and the United States, as is required bv the 
terms and provisions of the Statute in such cases made and provided 
1 he statement in Intervener’s substituted affidavit, that the orieinai 
contract between the original contractor, Pawling & Company, and 
the I nited States was completed and final settlement made on the 
8 th day of January 1921, is hereby denied, and affiant is informed 
and believes and defendant expects to prove at the trial hereof that 
all the uork under said original contract was fully completed either 

011 ' V, n V J f r °? tobel j —’ H»19, as hereinbefore set forth. 

And further, the defendant denies that said intervener is entitled 
to interest claimed by it, or to any interest whatsoever, for the reason 
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that the Statute under which the intervener files its claim does not 
permit the recovery of any interest. 

OSCAR J. RICKETTS. 

Subscribed and sworn to before me this 20th dav of June 1922. 

[SEAL.] WILLIS W.'PARKEfc, 

Notary Public, D. C. 

59 Motion of Intervener, J. Livingston 6: Company, for 

Judgment. 

Filed June 23, 1922. 

******* 

Now comes the intervener, J. Livingston & Company, by its 
counsel of record, and moves the court for a judgment in the above 
entitled cause against the defendant, London & Lancashire In¬ 
demnity Company of America, a corporation, for want of sufficient 
affidavit of defense. 

BYNUM E. HINTON. 

II. J. Pack and Levi David, Esqs., 

Attorneys for Defendant London A Lancashire 
Indemnity Co. of America: 

Please take notice that the foregoing motion will be called to the 
attention of the Court Friday, June 30 1922. 

BYNUM E. HINTON, 
Attorney for Intervener, J. Livingston & Co. 

Supreme Court of the District of Columbia. 

Wednesday, July 12th, 1922. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

******* 

Come now the parties hereto, by their respective attorneys of 
record and thereupon, the motion of the above-named plaintiff for 
judgment against the above-named defendant for want of a sufficient 

affidavit of defense being considered, it is ordered that said 

60 motion be, and the same is hereby granted. 

Wherefore, it is considered that said plaintiff recover of 
said defendant, the sum of Three Thousand Eight Hundred Forty- 
one and 66/100 Dollars, with interest thereon at the rate of six per 
centum per annum from the 12th day of April, 1920, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by its attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas is hereby 
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fixed in the sum of Five Thousand Dollars ($5,000 00) or for costs 
only, in the sum of One Hundred Dollars. C0StS 

Memorandum. 

July 20, 1922.—Supersedeas bond for $5,000. approved and filed. 

Assignment of Errors by Defendant London & Lancashire Indem- 
nity Co. to Judgment of J. Livingston & Co. 

Filed July 29, 1922. 


Defe n da nt - a ppella n t London & Lancashire Indemnity Co. of 
Amenca, corp., assigns the following errors: 

I he trial court erred: 

• i'L" (l 0Verr f ulin 5 the demurrer of said defendant to the interven- 
ing petition of said J. Livingston & Co. 

2. In refusing to sustain said demurrer and refusing to dismiss 
said intervening petition. K uismiss 

t;i l r' “i 0t holding that said intervening petition is fatally 
01 defective because it fails to allege the date of the completion 
ot the work under the contract between the principal con- 
"'. or al ‘d ‘he l nited States set forth in said petition so that the 
court may determine if said Intervener filed its petition within one 
i e<| i fl0nl the completion of the work under said contract, and not 

provided meet ^ reqlurement of ,he statu te in such cases made and 

4. In holding that said J. Livingston & Co., suing as an Inter¬ 
vener, was entitled to file its claim and suit on the bond sued on 
within one year after the performance and final settlement of the 
contract between the principal contractor and the United States 
mentioned in the intervening petition. 

5. In not holding that J. Livingston & Co., suing as an Tntervener 
was required, under the provisions of the statute in such cases made 
and provided, to file its claim and be made a partv in a pending suit 
on he bond sued on, within one year from the completion of the 
work under the contract between the principal contractor and the 
l nited otates, and not later. 

C. In not holding that the Intervener’s petition fails to show that 
it was filed within the time allowed by the statute in such cases made 
and provided. 

. J, n . folding that the substituted affidavit of merit of Intervener 
is sufficient. 

8 . In holding that the substituted affidavit of defense of defend¬ 
ant-appellant is insufficient. 

9 In not holding that the substituted affidavit of defense of de¬ 
fendant-appellant raises questions of fact for trial by jury. 
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62 10. In entering judgment against defendant-appellant. 

11. In allowing interest on Intervener’s claim from April 

12 , 1920, instead of from date of judgment, if anv. 

H. J. PACK, 

LEVI H. DAVID, 
Attorneys for London, etc., Co. 

Designation of Record by London & Lancashire Indemnity Co. 

Filed July 29, 1922. 

******* 

The Clerk will include the following in transcript of record for 
the Court of Appeals on appeal of defendant-appellant London & 
Lancashire Indemnity Co., of America, from judgment against it in 
favor of said Intervener J. Livingston & Co. 

I . Memo. —Original suit, with declaration, filed November 10, 
1921, by U. S. to use of Rosslyn Steel & Cement Co., Corporation, 
original plaintiff, claiming as instituting creditor, vs. George F. 
Pawling & Co., Corporation, and London & Lancashire Indemnity 
Co. of America, corporation, as defendants, to recover $1,158.29 
with interest from April 12, 1920, particulars of demand, affidavit 
of merit, notice to creditors by publication ordered by court. 

Memo. —Summons to defendants November 10, 1921; defendant 
London & Lancashire Indemnity Co. served personally November 
14, 1921; summons to defendant Pawling & Company withdrawn 
November 29, 1921. 

Memo. —Proofs of publication in The Evening Star & Washing¬ 
ton Law Reporter pursuant to order of court, filed December 

63 13, 1921. 

2. Intervening petition of J. Livingston & Co., affidavit 
etc., filed November 23, 1921. 

3. Demurrer of defendant London & Lancashire Indemnity Co., 
to petition of J. Livingston & Co., filed December 27, 1921. 

4. Order of January 20. 1922, overruling said demurrer. 

5. Pleas and affidavit of said London & Lancashire Indemnity 
Co., to intervening petition of J. Livingston & Co., filed February 
7, 1922. 

6 . Motion of J. Livingston & Co., for judgment, filed February 
18, 1922. 

7. Order of April 10, 1922, overruling motion of J. Livingston & 
Co., for judgment. 

8 . Memo. —Motion of Intervener Livingston & Co., for leave to 
file substituted affidavit of merit, notice and proposed affidavit filed 
May 3, 1922. 

9. Memo. —Order of June 7. 1922, granting to J. Livingston & 
Co., leave to file substituted affidavit of merit. 

10. Substituted affidavit of merit of J. Livingston & Co., filed 
June 8, 1922. 

II. Substituted affidavit of defense of defendant, London & Lan¬ 
cashire Indemnity Co., filed June 20, 1922. 
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IS T,',°J l0n Lmn g ston * Co., for judgment filed June 23, 1922. 

AT™ 0n () Jul -T 12 ’ , 1922 < , fo >- J- Livingston & Co., for 

(54 n^i 4 n^ 6 i • h mtereSt from •},P nl 12 ’ 1920 > and costs; ap- 
04 peal noted in open court to Court of Appeals; penalty of 

supersedeas bond fixed at $ 5 , 000 . p y 

.pprov'.d'SlfX ”.'20 MB COrP °“" ’”" y ' ,5 '’ 00 

a ’ 10 ” s '"> 4 e—< 0 ». 

A f sl P mc . nt °f errors by defendant-appelant, London & Lan- 

Int4emnit y Co-, to judgment against said defendant in favor 
of Intervener, J. Livingston & Co. 

17. This designation. 

H. J. PACK, 

, LEVI H. DAVID, 

Attorneys for Defendant-Appellant, London & 

Lancashire Indemnity Co. of America. 

day C of JuD mf 01 ” 8 designation is hereby acknowledged this 23" 

At , , . . B. E. HINTON, 

Attorney for J. Livingston & Co., Corporation. 

Counter-Designation of Record of Intervener, J. Livingston & Co. 

Filed August 2 , 1922. 


T .,n,'n o a i ddl, 1 T" i 10 th ° L ecord designated by appellant, London & 
fXwiig? Indemn y Com P“ n y- the Clerk will please include the 

• K Particulars filed with intervening petition of J Liv¬ 

ingston & Company November 23, 1921. 

(51 „J"/ ; A ! em ; irandum showing personal service of summons and 

Son fr-T P etdl S" of • J - Livingston & Company on 
Company ^ Lancashire Indemnity Company and Pawling & 

3. This counter-designation. 

BYNUM E. HINTON, 
Attorney for Intervener, J. Livingston & Co. 
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Memorandum. 

Aufrust 31. 1922. Time to file transcript of record in Court of 
Appeals extended to and including September 25, 1922. 

66 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss’: 

. ^ Ior P« n H. Beach, Clerk of the Supreme Court of the District 

t*n , lereby w { tlf y ,he foregoing pages numbered from 1 

to bo, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copies of which are 

,° f *, 1S . transcr >Pt, in cause No. 66139 at Law, wherein 
Lmted States of America, to the use of Rosslyn Steel and Cement 
Company, a corporation, is Plaintiff, and George F. Pawling and 
Company, a corporation, and London and Lancashire Indemnity 
Company of America, a Corporation, are Defendants, as the same 
remains upon the files and of record in said Court. 

♦bJ’LfesBmony whereof, I hereunto subscribe my name and affix 

In® or .°, sai< l Cmirt, at the City of Washington, in said Districit 
this 2oth day of September, 1922. ’ 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

Clerk 

By FRED C. O’CONNELL. 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
London & Lancashire Indemnity Company of America a 
corporation, appellant, vs. J. Livingston <fc Company, a corporation 

1 Q99 Ven T C T r ' C °lv [ ?! 4 ppea l s ’ P istrict of Columbia. Filed Sep. 25,’ 
1922. Henry \\ . Hodges, clerk. 1 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1922. 


No. 3884. 


London & Lancashire Indemnity Company of 
America, Corporation, Appellant , 


J. Livingston & Company, Corporation, Intervener, 

Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This appeal is from a final summary judgment dated 
July 12, 1922, under rule 73 of the Supreme Court of this 
District, in favor of J. Livingston & Company, corporation, 
appellee, hereinafter referred to as Intervener, against ap¬ 
pellant, London & Lancashire Indemnity Company of 
America, corporation, hereinafter referred to as surety, for 
$3,841.66, with interest from April 12, 1920, and costs 
(Rec., p. 36). 

November 15, 1918, George F. Pawling & Company, cor¬ 
poration, of Philadelphia, Penna., hereinafter referred to as 
the principal contractor, entered into a contract with the 
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L nited States, for the construction of seven ordnance store¬ 
houses and one central heating plant, at Bellevue Magazine, 
at Washington, D. C., and on December 4, 1018, the prin¬ 
cipal contractor and the appellant, as surety, executed and 


delivered to the United States the usual statutory bond (in 
the penalty of $120,003) as is provided by act of Congress, 
approved August 13, 1804 (28 Stats. 278) as amended by 
act, approved February 24, 1005 (33 Stats. 811), entitled 
“An Act for the protection of persons furnishing materials 
and lal>or for the construction of public works’’ (Rec., pp. 

2, 3, and 11). This statute is commonly known as “The 
Heard Act.” 


The condition of the bond is that the principal contrac¬ 
tor shall well and truly perform and fulfill its contract, dated 
November 15, 1018, entered into with the United States, and 
shall promptly make payments to all persons supplying the 
principal contractor with labor and materials in the prose¬ 
cution of the work provided for in the contract (Rec., pp. 

11). The work under the contract between the principal 
contractor and the L nited States was, as a matter of fact, 
administratively determined by the authorized officials in 
charge ot the Bureau of \ards and Docks, Navy Depart¬ 
ment of the Lnited States, to have been completed in Oc¬ 
tober, lino, and also that the last one of the buildings under 
the contract was substantially completed on, to-wit, August 
29, 1919 (Rec., p. 35). 

The final settlement by the United States of the contract 
occurred January 8, 1921 (Rec., pp. 4, 13, 31). 

No\ember 10, 1921, which was within one year after the 
complete performance of said contract, and the final settle¬ 
ment thereof, Rosslyn Steel & Cement Company, as insti¬ 
tuting creditor, filed suit on the bond (Rec., pp. 2-10). It 
was not until November 23, 1921, a period of over two years 
from the date of the completion of the zvork, that the In¬ 
tervener took any action in respect to its claim. On No- 
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vember 23, 1921, Intervener filed its petition, or declaration, 
in this cause, alleging that it supplied to the principal con¬ 
tractor certain materials and labor for electric lighting and 
wiring in the performance of the contract by the principal 
contractor (Rec., pp. 10-21, 27-31), and claiming a balance 
due Intervener by the principal contractor of $3,841.GG, with 
interest from April 12, 1020 (Rec. 31). 

The surety filed a demurrer to Intervener’s petition, or 
declaration (Rec., pp. 21, 22) on the ground that the peti¬ 
tion fails to allege the date of the completion of the work, 
and that a creditor, suing as an intervener, may not assert 
his claim, under the statute, after the expiration of one year 
from the completion of the work. The demurrer was over¬ 
ruled (Rec., p. 22). Pleas and affidavit of defense were 
filed (I\ec., pp. 22-2G), after which a motion for judgment 
was filed by Intervener for want of sufficient affidavit of 
defense (kec., p. 2G). This motion was overruled (Rec., 
p. 27). Thereupon, Intervener filed a substituted affidavit 
of merit (Rec., pp. 27-31), in which Intervener states (Rec., 
pp. 30, 31), “That the said original contract between the 
said George F. Pawling and Company and the United States 
was completed and final settlement made on the 8th day 
of January, 1921’’ (Rec., p. 31). 

In answer to the substituted affidavit of merit, the surety 
filed an affidavit of defense (Rec., pp. 31-3G) in which it 
is set forth, among other things, that the defendant is in¬ 
formed and believes, and expects to prove at the trial that 
the completion of the work under the aforesaid contract 
between the principal contractor and the United States was, 
as a matter of fact, administratively determined by the au¬ 
thorized officials in charge of the Bureau of Yards and 
Docks, Navy Department of the United States, to have been 
in October, 1919, and that the last one of the buildings under 
said contract was substantially completed on August 29, 
1919; that the Intervener did not file its claim in an action 
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brought upon the bond described in the declaration, and l)e- 
come a party thereto within one year from the completion 
of the work under the said contract, as is required by the 
provisions of the statute in such cases made and provided; 
that the statement in Intervener’s substituted affidavit, that 
the original contract between the principal contractor and 
the United States was completed and final settlement made 
on January 8, 1021, is denied; that affiant is informed and 
believes, and defendant expects to prove at the trial, that 
all of the work under said original contract was fully com¬ 
pleted either on August 20, 1010, or in October, 1010, as 
hereinbefore set forth; that the defendant denies that In¬ 
tervener is entitled to interest claimed by it (Rec., p. 35). 

The affidavit of defense also sets forth that the defendant 
expects to prove at the trial that the terms of the contract 
between the principal contractor and the Intervener (which 
contract is annexed to the declaration of Intervener, Rec., 
p. 17, and made a part of its substituted affidavit (Rec., 
pp. 27, 28), provides, among other things, that the principal 
contractor would pay to the Intervener 85 per cent of the 
value of the materials delivered and work done in any calen¬ 
dar month, on or alx)ut the 15th of the following month, 
based upon the estimate of the Officer in charge, and that the 
final payment should be made by the principal contractor to 
the Intervener within thirty days after the completion of the 
work included in said contract, were not observed, carried 
out, fulfilled or adhered to; that defendant also expects to 
prove that the Intervener, without the knowledge or con¬ 
sent of the surety, continued to furnish materials and per¬ 
form the work mentioned in Intervener’s bill of particulars 
for the principal contractor upon the said Bellevue Magazine, 
under principal contractor’s contract with the United States, 
without requiring the principal contractor to make the pay¬ 
ments, during the progress of the work, in the percentage 
aforesaid, and that Intervener thereby agreed to, and did 
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t lereby materially change the terms of payment originally 
agreed upon and set out in the contract between the princi¬ 
pal contractor and the Intervener (Rec., p. 33); that the 
principal contractor became insolvent (Rec., p. 34); that 
on January 12, 1021, the principal contractor was adjudi¬ 
cated involuntary bankrupt, in a bankruptcy proceeding 
theretofore filed, in the District Court of the United States 
for the Eastern District of Pennsylvania, holding a bank¬ 
ruptcy court, receivers were appointed and the cause referred 
to a referee of said court, in which bankruptcy proceedings 
a dividend of 10 per cent was awarded to creditors, includ¬ 
ing Intervener, of the said principal contractor (Rec., p 34). 

The surety admits the receipt of the final payment of $21,- 
856.51, from the United States (as set forth in Intervener’s 
substituted affidavit) under the following circumstances and 
conditions: That by reason of the insolvency of the principal 
contractor, the surety company itself completed the Bellevue 
Magazine contract, and to do so, the surety was compelled 
to expend $33,193.81 for labor and materials, so that upon 
the receipt by the surety of the final payment, the surety 
had then lost by reason of actual payments by it to complete 
said contract, $11,337.30; that in addition thereto, the al¬ 
leged claims of creditors of the principal contractor in this 
law cause No. 66,139, aggregate over $30,000 (Rec., p. 35). 

On motion of Intervener (Rec. p. 36) the Court entered 
judgment for Intervener for the amount of its claim with 
interest from April 12, 1920, from which an appeal was 
noted and perfected (Rec., pp. 36, 37). Assignment of 
errors is included in the record (Rec., pp. 37, 38). 



ASSIGNMENT OF ERRORS. 


The trial court erred: 

1. In holding that the statute of August 13, 1804 (28 
Stats. 27^) as amended by statute approved February 24, 
1005 (33 Stats. 811) permits one, suing as intervening 
creditor under said statute, to file, and maintain a cause 
of action thereunder, alter the expiration of one year from 
the completion of the work under a contract between the 
United States and the principal contractor. 

2. In holding that the appellee, suing as intervening cred¬ 
itor under the aforesaid statute, could file its petition, and 
maintain the same, more than two years after the comple¬ 
tion of the work under a contract between the United States 
and the principal contractor. 

3. In overruling appellant’s demurrer to Intervener’s pe¬ 
tition or declaration. 

4. In holding Intervener’s substituted affidavit of merit 
sufficient. 

5. In holding appellant’s affidavit of defense insufficient. 

<5. In allowirfg Intervener interest from April 12, 1920. 

7. In entering judgment for Intervener. 

ARGUMENT. 

% 

I. 

1 

Construction of the Statute. 

The first question is whether the Intervener complied with 
the terms of the statute (28 Stats. 811) under which it as¬ 
serted its cause of action, and that, of course, depends upon 
the language of the Act. This statute, in several cases, has 
been considered by this Court, and, also, by the Supreme 
Court of the United States. The proposition above men¬ 
tioned was recently argued before this Court, in the case 
of London & Lancashire Indemnity Company vs. Smoot, In- 
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tervener, No. 3S27, and a decision therein is being awaited. 
Counsel for ap]>ellant in the case at bar appeared for the 
appellant in the Smoot case. The statute is set forth on 
pages 6-8 of our Brief in that case. Counsel on both sides, 
in briefs and on oral arguments, in the Smoot case, fully 

presented the questions arising on the construction of the 
. statute. 

T he statute requires any person entering into a formal con¬ 
tract with the United States for the construction of any pub- 
hc work, or for repairs upon any public building or public 
work to give a bond, with sufficient sureties, with the addi¬ 
tional obligation that the contractor shall promptly make 
payments to all persons supplying him with labor and ma¬ 
terials in the prosecution of the work. The provision in the 
statute is that the United States shall have first resort to 
the bond. If the United States brings suit thereon, any 
person who has furnished labor or materials may inter¬ 
vene in such suit, “subject, however, to the priority of the 
claim and judgment of the United States” (a provision 
not contained in the original Act of 1894). If the full 
amount of the liability of the surety on the bond is insuffi¬ 
cient to pay the full amount of the claims and demands, 
then, after paying the full amount due the United States, 
the remainder shall be distributed pro rata, among said 
interveners. 1 he statute definitely fixes the time for the 
filing of a suit by the United States to “within six months 
from the completion and final settlement of said contract.” 

If the United States does not file suit within the time stated, 
then any person, who supplied the contractor with labor or 
materials for the prosecution of the work, may, as insti¬ 
tuting creditor, bring suit upon the bond, and the first 
proviso of the statute controls the bringing of such a suit. 
That proviso requires that when such suit is instituted by 
any of such creditors on the bond “it shall not be com¬ 
menced until after the complete performance of said con¬ 
tract and final settlement thereof, and shall be commenced 


i 



within one year after the performance and final settlement 
of said contract, and not later.'' It will be observed that, 
in the said first proviso, there is a prohibition against the 
commencement of a suit until after the complete perform¬ 
ance of the contract and final settlement thereof, and then 
as if to emphasize, this is followed by the prerequisite that 
the suit shall be commenced within one year after the per¬ 
formance and final settlement of said contract, with the 
added requirement “ and not later” 

The second proviso of the statute, under which Inter¬ 
vener, in the case at bar, asserted its alleged cause of action, 
is as follows: 

“and provided further, That where suit is so insti¬ 
tuted by a creditor, or by creditors, only one action 
shall be brought, and any 'creditor may file his claim in 
siu h action and be made party thereto within one year 
from the completion of the work under said contract, 
and not later.” 

It will be noted that the terms of the second proviso allow* - 
ing a creditor, suing as an intervener, to assert his cause 
of action, are different from the terms of the first proviso 
authorizing a suit by an instituting creditor. By the unam¬ 
biguous language of the second proviso, two prerequisites 
must exist before an intervening creditor may maintain his 
cause of action, namely: (a) an action shall have been 
instituted, and (b) the intervening creditor must file his 
claim within one year from the completion of the work 
under the contract, and not later. 

The statute further provides that if the recovery on the 
bond should be inadequate to pay the amounts found to 
be due to all of said creditors, judgment shall be given to 
each creditor pro rata of the amount of the recovery; that 
the surety may pay into court for distribution the full 
amount of the surety s liability, the penalty named in the 
bond, less any amount which the surety may have had to 
pay to the United States. 



The third proviso of the statute relates to notice to be 
given to known creditors, and by publication, with the 
requirement as to the time for publication of such notice. 

Prior to the enactment of the statute of 1894, as amended 
bv the Act of 1905, a person furnishing materials or labor 
to the contractor, who constructed a public building for the 
L nited States, had no pecuniary protection if the con¬ 
tractor became insolvent during the progress of the work, 
or was in an insolvent condition upon the completion of the 
work. No right exists to file a mechanics’ lien against any 
property of the Ijnited States, therefore, by this statute, 
a new cause of action is created. The statute creates the 
remedy, and hence a strict compliance with its terms is a 
condition precedent to the right of action. United States 
ex rel., Texas Portland Cement Co. vs. McCord, 233 U. S., 
157, 102, 103, 104 (quoted from in U. S. vs. American 
Bonding Co., 42 App. Cas., 208, 271). 

As bearing upon the importance of the limitation of time, 
the Supreme Court, in the McCord case, supra, held, that 
the suit of the instituting creditor was prematurely brought, 
because six months from completion of the work and final 
settlement of the contract had not elapsed before the original 
suit was filed; that the bill, being prematurely filed, an 
intervention by another creditor after the six month, and 
l>efore the twelve month period, is not effectual as such or as 
an original bill; and that an amended bill filed more than 
one year after the completion of the work and settlement, 
if treated as an original bill, is filed too late. 

In the McCord case, supra, the Supreme Court, at page 
102, says: 

“By this statute a right of action upon*the bond is 
created in favor of certain creditors of the contractor. 

I he cause of action did not exist before, and is the 
creature of the statute. The act does not place a 
limitation upon a cause of action theretofore existing, 
but creates a new r one upon the terms named in the 
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statute. The right of action given to creditors is spe¬ 
cifically conditioned upon the fact that no suit shall 
he brought by the United States within the six months 
named, for it is only in that event ihat the creditors 
shall have a right of action and may bring a suit in the 
manner provided. The statute thus creates a new lia¬ 
bility and gives a special remedy for it, and upon 
well-settled principles the limitations upon such liability 
become a part of the right conferred and compliance 
with them is made essential to the assertion and benefit 
of the liability itself » (Italics supplied.) 

Ibis court in United States vs. American Bonding Com¬ 
pany, supra, following the McCord case, also held that the 
limitation of time set forth in the statute is jurisdictional, 
and that a suit by a creditor prior to the expiration of the 
six month period was prematurely brought. In that case, 
on page 271, the court says: 


" 1 he statute creates the remedy; hence, strict com¬ 
pliance with its terms is a condition precedent to the 
right of action. Neither did defendant waive its right 
to object by pleading to the declaration, since the con¬ 
dition is jurisdictional. This is an instance where the 
right and remedy are so united by the statute that the 
right can only be enforced in the manner provided in 
the act. 1 he rule is settled that where a liability is 
created, and a special remedy provided for its enforce¬ 
ment, that remedy alone must be employed.” 


By the same reasoning, the time limit in the second 
proviso affecting interveners is jurisdictional. 

In the case of U. S. for the use of Bryant Co. vs. 
N. Y. Steamfitting Co. (1014), 2.35 U. S., 327, 342, the 
construction of the third proviso of the statute relating to 
the publication of notice to creditors was the sole question 
and issue involved upon the record. In fact, the court 
says, at page 333, that this “is the crux of the case, whether 
the action was brought in time or whether proper notice 


of it was given to other creditors.” The court held that 
the third proviso was merely directory and not of the essence 
of jurisdiction. 

At page 341, the court says: 

“We may refer again to Vermont Marble Company 
vs. National Surety Company [213 Fed. Rep., 42!tJ. 
i he court in that case, in careful distinction between 
the purposes of the provisos, said that the first and 
second confer a substantive right of action or inter¬ 
vention limited only by a time for assertion, that is 
one year from the completion of the work; and that 
that tune was ‘obviously for the sureties on the bond’; 
while the last proviso was ‘just as obviously for the 
benefit of the creditors alone.’ * * * The pro¬ 

vision for notice therefore is not of the essence of 
jurisdiction over the case, nor a condition of the lia¬ 
bility of the Surety Company. We need not qo far¬ 
ther m this case” 

“In the cited case it was held that the third proviso 
was directory only, and the conclusion has reason to 
sustain it. 1 here can be no sacrifice of rights in it, 
neither of surety companies nor of creditors. Every 
creditor has the same rights and may institute the 
action provided for in the first proviso. If he does 
not choose to do so, it is his own affair; and he may 
guard against surprise or deception. He knows the 
time limit of suit and of intervention. He knows that 
the suit must be brought in the District Court of the 
L mted States in the district w r here the contract was 
performed. It would seem as if the law owed him 
no further care. If he chooses, he may institute pro¬ 
ceedings if another has not done so. If another has, 
he knows in what court and within what time and he 
may intervene. He has, therefore, the means of suit 
or the means of intervention. An attentive waiting 
is all that is necessary for either, and indeed is his 
ultimate safeguard, as intervention must depend upon 
a suit previously instituted.” (Italics supplied.) 

Opposing counsel, in the court below, cited the case of 
Pedersen vs. United States, etc., 253 Fed., G22, in which it 




is held that the intent of the statute is that in the case of an 
intervener the time limit is the same as it is in the case of an 
original party complainant. The writer of the opinion in 
the Pedersen case says that in the Bryant case (235 U. S., 
327) the Supreme Court “observed that an intervening 
creditor as well as an instituting creditor must file his claim 
within a year." That this is an erroneous ruling upon 
the part of the judge who wrote the opinion in the Peder¬ 
sen case, will, it is respectfully submitted, appear from a 
reading of the decision in the Bryant case. It has already 
l>een pointed out that the right of an intervening creditor was 
not involved in the Bryant case. “The crux” of the Bryant 
case was whether the action was brought in time by the in¬ 
stituting creditor, or whether proper notice of the suit had 
been given bv publication. It is to l)e remarked that the 
opinion in the Pedersen case is general and indefinite, in the 
assertion “that an intervening creditor, as well as the insti¬ 
tuting creditor, must file his claim within a year.” It may 
lx? pertinently inquired, “7 vithin a year" from what time, or 
event ? 3 here is an ominous silence at this point in the 

opinion as to the language of the statute. A reading of the 
opinion in the Pedersen case suggests that at least a discus¬ 
sion of the language of the second proviso of the statute, 
with propriety, might have lx?en included. \Ye submit that 
the opinion in the Pedersen case incorrectly concludes two 
things: first, that the right of an intervener was the point 
involved in the Bryant case; and secondly, that the Supreme 
Court held that the statute makes no distinction l^etween the 
time limit for the tiling of a suit by an instituting creditor 
and an intervening creditor. In this connection, we refer 
particularly to the language of the Supreme Court, at page 
341, quoted above, that every creditor knows the time limit 
of suit and of intervention; and that if a creditor chooses, 
he may institute proceedings, if another has not done so, 
and if another has, he knows in what court and within what 
time, and he may intervene. 



13 


As we read the opinion in the Bryant case, points are dis¬ 
cussed and intimations given, which, we submit, were not 
necessary to the decision of the case. If, however, those in¬ 
timations are deemed controlling, it is our contention they 
indicate that, in keeping with the terms of the first and sec¬ 
ond provisos of the statute, the Supreme Court regarded 
that there is a substantial difference between the time within 
which an instituting creditor may file a suit and the time 
within which a creditor may sue as an intervener. 

That the language in the first and second provisos is dif¬ 
ferent is plain, we think. The second proviso requires a 
creditor who elects to take his chance to become an inter¬ 
vener, to file his claim within one year from the completion 
of the work, and not later, unless the contention of oppos¬ 
ing counsel is correct that the second proviso is so inaptly 
expressed that it may be disregarded, or modified to read 
the same as the first proviso. If the second proviso were 
amended by Congressional legislation, the words: “work 
under said contract” should be stricken out, and in lieu 
thereof, the words “completion of said contract and final 
settlement thereof,” inserted so that said proviso should 
read as follows: 

“and any creditor may file his claim in such action and 
be made party thereto within one year from the com¬ 
pletion of said contract and final settlement thereof 
and not later.” 

The judicial power may not be exerted to modify the 
statute by writing in the words suggested (The Employers’ 
Liability Cases, 207 U. S. 463, 501). 

Whatever the motive, the language used in the second 
proviso clearly expresses the legislative intention and admits 
of no doubt as to its meaning. This being so, it is only the 
province of the court to enforce the statute in accordance 
with its terms. (Texas Cement Co. vs. McCord, 233 U. S. 
157, 163.) 
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II. 

Error in Overruling Demurrer. 

The intervening petition alleged (Rec., p. 13) that the 
original contract between the principal contractor and the 
Lnited States “was completed and final settlement had on 
or about the 8th day of January, 1921“ (R C c.. p. 13), to 
which a demurrer was filed (Rec., pp. 21-22). By the said 
allegation, we presume it will lie claimed that the comple¬ 
tion of the work, acceptance, and final settlement all oc¬ 
curred at the same time, to wit, January 8, 1921. It is our 
contention that the allegation referred to is a mere con¬ 
clusion of law. Phere is no allegation of the date of the 
completion of the work under said contract, nor is there 
any allegation of the precedent fact that the United States, 
by its officials, administratively fixed the date of the com¬ 
pletion of the work. The pleader evidently concluded that 
as final settlement was made “on or alxnit the 8th day of 

January. 1921,” the original contract tivir completed on 
tlie same date. 


‘Performance” and “Final Settlement” are not 
synonymous or equivalent terms. The latter may per¬ 
haps by inference be . held to include the former, but 
the former can not by any fair construction be made 
to include the latter. Each is an essential prerequisite 
to the institution of a creditor’s suit.” (Italics sup¬ 
plied.) 

Sfitzc- ys. U. S„ use of Vaughan, C. C. A., Third 
Circuit (1910) 182 Fed., 513, 518. 

U. S. use of Chief All Over vs. Bailey (1913) D. 
C„ D. Mont., 207 Fed., 782. 

If, perhaps, by inference, the allegation of the petition 
that the contract was completed and final settlement had on 
or about January 8, 1921. lie deemed legally sufficient as a 
pleading, then the petition is one that is evidently drafted in 
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ccordance with the first proviso of the statute, and the pe- 

ditor ,S Z r g " a " imerVener> ' ,Ut " a " inStitUti "g 
inasmuch r. T 'T” haVC the right to assume that 

r a T nt was on or atout J am,ar y 8. 

on L s : n ^ Pkt ' 0n ° f the WOrk ’ ° r — I 

In SUp P° rt of our demurrer, we rely upon the principle 

rrs s r y c ° vs - u - s -"«»' rir”« 

,lenient" v,” ’” C °“ rl ™*'™ed “final set- 
that ‘"tl ! m S Sta * Ute - The court sa ys (p. 218) 

settlemem/'TS Z “* “* “ fi " a ' Payment ” bUt ‘‘ fi ” al 


Ac?of l t 00 n - k l tl '| t ‘f 6 WOrds <final settlement' in the 
Act of 190., had reference to the time of this deter 

mination when, so far as the Government was con 

entitTerl ‘ ^ a " 10Unt whidl “ was fina,| y 'x>und to pay or 
ituled to receive was fixed administratively bvthe 

proper authority. It is manifestly of the utmost im 

portance that there should be no uncertainty “tim» 

from winch the six months’ period runs. The time of 

due fs^de a finTt Strati r ° f the ~ 

asce tafned As ^ pUbIic record and readily 
depend tmon th, administrative matter, it does not 

arn i T h C ° nSent or a S ree ment of the other 
part\ to the contract or account. The authority to 

make it may not be suspended, or held in advance by 

efusal to agree. Whether the amount so fixed is due 

adiudica," I ?' undo , ubtedl y remains a question to £ 
adjudicated, if properly raised in judicial proceedings 

but this docs not affect the running of the time fur 

bmig.ng action under the statutory provision.” (Italics 


case ’ b appears (p. 210) that the 

contract (work) was completed in July, 1912, and that final 
settlement was made on August 21, 1012 

The determination of the completion of the work is like¬ 
wise determined by final administrative action by the United 
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States, through its proper officials, and the fact showing 
such official action should he distinctly averred in the pe¬ 
tition. In every case of the erection of a public building, 
the completion of the contract, or work, is fixed by depart¬ 
mental final action at a date necessarily before the time of 
the final settlement. 

It is, therefore, submitted that the demurrer should have 
I>een sustained. 


III. 

Affidavit of Defense Sufficient. 

(a) The affidavit of defense (Rec., pp. 31-3fi) avers 
(Rec., p. 3r.) the precedent fact that the work under said 
contract was administratively determined by the United 
States officials in charge of the Bureau of Yards and Docks, 
Ya\) Department, to have lieen completed in Octolier, 101!) 
and also that the last of the buildings was substantially com¬ 
pleted on August 20, 1010. This raises an issue of fact 
which entitles the surety to a trial by jury. The “pivotal 
words" in the second proviso are “completion of the work,” 
which have lieen totally disregarded by intervener. 

In U. S„ benefit of Starrett-Fields Co. vs. Mass. Bond¬ 
ing & Ins. Co. (1013) D. C. D. Mont., 215 Fed. 241. 244. 

the court quotes from the Stitzer case, with approval, as 
follows: 


"In Stitzer vs. U. S., 182 Fed. 513, 105 C. C. A 51 
the Court ot Appeals for the Third Circuit, [cited ap¬ 
provingly in the McCord case, 233 U. S. 157, 1031 in 
construing this statute, held that ‘completion - and ‘final 
settlement were not equivalent terms; that the former 
could not he made to include the latter, though the lat¬ 
ter might be regarded as including the former. * * * 
But even if it he conceded that final determination of 
what was due for the completed work would be the 
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‘final settlement’ intended by the statute, I am unable 
to regard the agreed facts as sufficient to show that the 
quartermaster’s report in March was ‘final settlement’ 
in that sense. The Treasury Department it would seem, 
had still to pass upon that report, and its decision was 
not made until January, 1913, and a suit brought be¬ 
fore it was made would still be premature. It is true 
that either ‘final settlement’ in the above sense, of final 
payment, might be delayed for a year or more after 
completion of the work, and that in a suit brought six 
months thereafter no creditor could intcn’cne, accord¬ 
ing to the strict language of the statute, which allows 
such intervention within a year from the completion of 
the contract work and not later." 

1 he statute makes a clear distinction between “final set¬ 
tlement and completion of the work ’ under the contract 
(U. S. use of Chief All Over et al. vs. Bailey et al. [1913] 
D. C., D. Mont. 207 Fed. 782). 

1 he claims of creditors in a suit under this statute are 
several and represent distinct causes of action in different 
parties although consolidated in a single suit. Each suc¬ 
cessful claimant is entitled to a docket fee of ten dollars 
under Rev. Stat. 824. (Title Guaranty and Trust Co. vs. 
Crane Co., 219 U. S. 24, 35). 

(b) The contract between the principal contractor and 
the intervener, a copy of which is annexed to intervener’s 
petition, or declaration (Rec., pp. 15, 18), provides, in ref¬ 
erence to the time of payments by said contractor to inter¬ 
vener as follows: “Eighty-five per cent of the value of the 
materials delivered and work done in any calendar month to 
be paid on or about the 15th day of the following month, 
based upon the estimate of the ‘officer in charge.’ The final 
payment shall be made within thirty days after completion 
of the work included in this contract” (Rec., 17). 

The affidavit of defense alleges that the surety expects to 
prove at the trial that, without the knowledge or consent of 
the surety, the intervener and principal contractor did not 
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observe, carry out, fulfill or adhere to the provisions of their 
contract relative to the mode of said payments; and that 
defendant expects to prove that the intervener, without the 
knowledge or consent of the surety, continued to furnish 
material and perform the work mentioned in intervener’s 
bill of particulars, without requiring the principal contractor 
to make the payments, during the progress of the work, in 
the percentage aforesaid, and that the intervener thereby 
materially changed the terms of payment originally agreed 

uj)on, set out in the contract between the contractor and in¬ 
tervener (Rec., 33). 

P>y reason of the foregoing change in said contract, with¬ 
out the knowledge or consent of the surety, the surety is 
discharged. American Bonding Co. of Baltimore vs. U. S. 
to use of Francini (C. C. A., Third Circuit, 1915), 233 Fed. • 

3«54, 371; Board Com’rs. Morgan County vs. Branham 57 
Fed. 179. 

The case of American Bonding Co. of Baltimore vs. U. S. 

use o t Francini, supra, is directly in point. In that case the 
court held: 

“Defendant became surety on the bond of a federal 
contractor, which was conditioned that the contractor 
should pay claims of laborers and materialmen. The 
contract with the subcontractor for marble work there¬ 
at ter entered into provided that the subcontractor 
should receive partial payments according to the mar¬ 
ble furnished, as the principal contractor received partial 
payments from the government. Instead, the prin¬ 
cipal contractor gave notes to the subcontractor, which 
inclosed and discounted them and also made cash pay¬ 
ments nearly equaling the amounts due under the 
contract. Held, that though the principal contractor 
refused to carry out his contract, such mode of pav- 
ment injured the surety, because casting a greater 
burden on the surety, by creatine a contingent liabilitv 

on the notes, and depriving it of the benefit of partial 
payments.” 
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Beginning on page 308 of the opinion, the court takes 
lip tlie question of tlie non-observance of the terms of the 
contract, relative to partial payments, between the federal 
contractor and the Marble Company that furnished him 
marble. 

The court says, on page 309: 

J hat the terms of payment here were materially 
changed, is beyond dispute. Indeed, it appeared with¬ 
out contradiction that they were not observed at all. 

1 he paragraph quoted from the sulicontract contem¬ 
plates that, when \\ ells should receive payments from 
the Lnited States (these were regularly made and 
were based upon monthly estimates by the engineer in 
charge of the work), he would pay the Marble Com¬ 
pany a proportional amount of the money so received, 
reserving 20 per cent until the government should make 
final payment.” 

The detailed monetary transactions between Wells, prin¬ 
cipal contractor, and the Marble Company, subcontractor, 
which materially changed the mode of payment prescribed 
in their contract, is set out. 

The court, page 370, says: 

We need scarcely discuss the proposition that such 
a course of dealing materially changed the terms of 
payment originally agreed upon and guaranteed. These 
terms were not observed at all, and it is not sufficient 
to reply that \\ ells was hampered by insufficient capi¬ 
tal, and by the fact that he was carrying on other 
contracts at the same time and was compelled to use 
the money for other purposes. Neither is the reply 
sufficient that the Marble Company could not induce 
Wells to pay in accordance with the subcontract, and 
was therefore obliged to accept the notes and'such 
money as it could get, because this was the best way 
out of the difficulty. The Company certainly owed 
some duty to the surety. It was not obliged to go 
on with a contract that W^ells from the first was re- 



fusing to carry out, and if it chose to do so, and to 
take its chance of retting out whole, it must stand 
by the risk it deliberately undertook. We do not 
know whether the Bonding Company knew the terms 
of the agreement between Wells and the Marble Com¬ 
pany; but in any event it does not apj>ear to have 
had know ledge of what the parties to the agreement 
were actually doing, and it had a clear right to rest 
on the assumption that (whatever the terms of pav- 
ment might be under the subcontract) they would be 
lived up to without material change, and without in¬ 
jury to itself. In brief, a corporate surety under the 
Act of 1905 is much like the signer of a blank check. 
Undoubtedly such a man takes a risk; if a larger sum 
should be inserted than he intended, he must usually 
accept the situation; but, after the blank has been 
filled, his liability is fixed, and is not subject to in¬ 
jurious change thereafter. 

“\\ as the Bonding Company injured by the com¬ 
plete disregard of the contract terms? This, also, is 
l>eyond ( ^ s l )llte - One of a subcontractor’s safeguards is 
that he shall receive his due proportion of the contract 
price while the work is going on, and while payments 
are being made to the principal contractor; and there¬ 
fore such proportional payments safeguard the surety 
a ls°—a protection that is removed, or is at least en¬ 
dangered, if these payments be omitted or be unreason¬ 
ably deferred. If the terms of this subcontract had 
been observed, the Marble Company would have been 
paid M) per cent in cash as the work went on, and, 
even if the retained ’20 per cent had not been paid at 
the end, the loss of the Surety Company would have 
been no larger than this percentage. * * * In a 

word, the situation is thisi Both elements are present 
that are necessary to relieve a corporate surety, namely, 
a material change of its contract without consent and 
a resulting injury therefrom. As there was no dis¬ 
pute upon either of these subjects, the trial judge should 
have directed a verdict in favor of the Bonding Com- 

J J o 
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V. 

As to Interest. 

The Intervener filed its petition on November 23, 1921 
(Rec., p. 10 ), and claims interest from April 12, 1920 

(Rec., p. 13). The judgment allows interest as claimed 
(Rec., p. 3G). 

The defendant contends that under the act the surety is 
not an insurer of the claims arising out of the contracts 
made by claimants with the principal contractor, but that 
the surety is only an indemnitor to such claimants against 
loss for material furnished and labor performed by them. 
The condition of the bond is “that such contractor or con¬ 
tractors shall promptly make payments to all such persons 
supplying him or them with labor and materials in the 
prosecution of the work provided for in such contract.” 
No more definite basis of claim can be found in the act 
than that above quoted. 

The act under which this suit is brought is silent as to 
the recovery of interest. Interest is the creature of statute 
and the Lnited States are not liable to pay interest on claims 
against them in the absence of statutory direction. (U. S. 
vs. S. A. L. Rv. Co., 280 Fed., 349; s. c. 50 W. L. R., 517.) 

Sec. 1184, D. C. Code, provides that in an action to 
recover a liquidated debt on which interest is payable by 
contract or by law or usage the judgment for plaintiff shall 
include interest on the principal debt when it was due and 
payable, at the rate fixed by the contract, if any, until paid. 

Sec. 1185, D. C. Code, provides in an action to recover 
damages for breach of contract the judgment shall allow 
interest on the amount for which it is rendered from the 
date of the judgment only; but nothing therein shall forbid 
the jury, or the court, if the trial be by the court, from 
including interest as an element in the damages awarded, 
if necessary to fully compensate the plaintiff. In the case 
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at bar no demand was made on the surety until suit was 
brought. 

It is our contention that in the event of a recovery, the 
claimant may recover interest as against the surety in'this 
case from the date of the judgment, or from the date of 
filing suit on November 23, 1921 (Rec., p. 10) which con¬ 
stituted the demand upon the surety, and not from the 

date of a note given by principal contractor to Intervener 
(Rec., p. 21 ). 

In Bank of U. S. vs. Magill, 1 Paine Cir. Ct. Rep., 601, 
the court, at page 070, says: 


“Considering then the penalty as the debt due, the 
only remaining question is whether interest is recover¬ 
able, and if so, from what time the calculation is to 
be made. 

“The general principles of law will, I think, sanction 
t ie allowance of interest from the commencement of 
the suit, but no farther. Had there been any previous 
demand of the penalty, or any acknowledgment that the 
whole was due, interest might be. recoverable from 
such time. But that not having been done, the defend¬ 
ants may not have been deemed in default until the 


commencement of the suit. It may be considered 
somewhat analogous to an obligation to pav a certain 
sum of money on demand; in which case interest ac¬ 
crues only from the commencement of the suit, when 
no actual demand is shown.” 


Where a note or bond is payable on demand, or on re¬ 
quest, although it is suable at once, yet the debtor is not 
considered in default until demand is made, and therefore 
interest nuts only from the time of demand in pais or of 
suit brought, which is a judicial demand. 


Hunt vs. Nevers, i., nek (Mass.), 500; Bartlett vs 

Marshall, 2 Bibb (Ky.), 407, 471; Breyfogle vs. Beckley, 

16 S. & R (Penna.), 264; Nelson vs. Cartmel's Admr., 

6 Dana (Ky.), 8; Cannon vs. Beggs, 1 McCord (S. C.)’ 
370. 
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In cases of a contingent liability, such as that of a surety 
the party .s not considered as in default until demand, and 
in erest does not begin to run until then. Thus, on a guar¬ 
anty of the payment of notes, not exceeding in all, a certain 
amount that should be discounted by a bank for another, 
was decided that the party was liable to the extent of the 
guaranty, for all unpaid notes, with interest from the time 
at nonce of non-payment was given. Washington Bank 
vs. Shurtleff, 4 Metcalf, 30, 33. The same principle applies 
o an action on the bond of a surety in an indemnity bond; 

r ough it is said in some cases, in a general way, that 
judgment may be entered for the penalty, with interest 
from the time of the first breach; yet it is to be understood 
. m general, interest, as against,the surety, begins to 
accrue on the penalty, and on the debt if less than the 
penalty, only from the time of a demand on the surety or 

notice to him, m pais, or by suit, or something equivalent 
to a demand or notice. 

Bank of U. S. vs. Magill, 1 Paine's Circuit Ct Re- 
ports, 661, 670; S. C„ 12 Wheaton, 512- 
Heath vs. Gay, 10 Mass., 371; 

Boyd vs. Boyd, 1 Watts (Penna.), 365, 369; 

At S rT n V n' B ' rCl ’ Murphy> et al " 2 Richardson 

to. ), yy. 

, In a U o. S T VS ' IIIin0is Surety Co - 220 Fed., 654, 662 faf- 
rme 4 U. S., 3<G, 381), the court says (page 662)_ 

“that as the amount of the claims was liquidated and 
" d ' SpUtec '’ the controversy being confined to the ques¬ 
tion of liability for the whole or a definite part thereof 

of the suT PrOPer,y a "° Wed fr ° m the commenc ement 

“The principa 1 of the bond, however, is not the meas 
ure of liability thereon. Failure of the surety to dis 
charge its obligation thereunder after prope/demand 
or commencement of suit subjects it to the payment of 



interest. Under Hurds* Rev. St., Ill., 1897, c. 74, sec. 
2, as construed in Holmes vs. Standard Oil Co. 183 
Ill., *0, 55 N. E., 04?, this is at the rate of five per cent 
per annum from the commencement of the suit.” 

The Illinois statute provided— 

that creditors shall be allowed to receive interest at 
the rate of five per cent per annum for all moneys after 
they become due, on any bonds/’ etc. 

In Illinois Surety Co. vs. Peeler, 215 Fed., 334 (S. C., 
240 U. S., 214, 21 1 , modified by disallowing claim of one in¬ 
tervener, otherwise affirmed, no discussion in opinion as to 
the date from which interest is allowable) the court held that 
interest shall run only* from the date of the order awarding 
judgment. 

It is respectfully submitted that the judgment should be 
reversed. 

Harold J. Pack, 

Levi H. David, 

Attorneys for Appellant. 

December, 1922. 
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IN THE 


(dourt of Appeals, SHatrtrt of (Enlumbta 

October Term, 1922. 


No. 3884. 


London & Lancashire Indemnity Company of 
America, a Corporation, Appellant , 

vs. 

J. Livingston & Company, a Corporation, Inter- 

venor, Appellee. 


BRIEF FOR THE APPELLEE. 


This appeal is from the judgment of the Supreme 
Court of the District of Columbia entered under the 
73d Rule of said court, in favor of the appellee, J. 
Livingston & Company, intervenor, for want of suffi¬ 
cient affidavit of defense of the appellant, the London 
& Lancashire Indemnity Company of America. Said 
judgment was for the sum of $3,841.66, with interest 
Irom April 12, 1920, together with costs. The cause 
of action is upon the bond given by the appellant as 
surety to the United States, guaranteeing the faithful 



performance of certain work under a certain contract 
between the George F. Pawling Company and the 
United States, with an additional obligation guaran¬ 
teeing the prompt payment by the said George F. 
Pawling & Company of all labor and material claims 
of sub-contractors. The bond is the usual one given 
on public work under the statute commonly known as 
the Hurd Act. 

While appellant assigns several errors by reason of 
which he asks reversal of the action of the court be¬ 
low, nevertheless the main questions relied on by coun¬ 
sel in his brife raise the following issues for decision 
by this court: 

First. Whether the limitation of time as pro¬ 
vided in the statute for filing suit is from the same 
event for all creditors or from a different event 
for the instituting creditor than for the interven¬ 
ing creditors. 

Second. Whether the acceptance of payments 
by the intervenor from the contractor, Pawling 
Company, in less sums than the contractor had 
agreed to make to the intervenor, releases the 
surety. 

Third. Whether affidavit of defense is sufficient. 

Fourth. WTiether interest is properly charge¬ 
able from date suit was instituted by the inter¬ 
venor or from date the demand accrued to the in¬ 
tervenor. 

FIRST. THE INTERVENOR’S SUIT WAS FILED 

IN DUE TIME. 

It is to be remembered at the outset that the statute 
expressly provides that the suit shall not be filed prior 
to six months from “ completion of the work and final 
settlement,” and must be filed within a year from 
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such completion and final settlement. It is also ex¬ 
pressly provided in the act that only one suit can be 
brought and that all others in interest must intervene 
in that action. There is no contention in this case that 
the final settlement of the contract within the meaning 
of the act took place on January 8, 1921. This is ad¬ 
mitted by counsel in his brief (p. 2). Therefore no 
suit could be filed prior to July 8, 1922 (six months 
irom date of final settlement). The Rosslyn Steel & 
Cement Company, as instituting creditor, filed suit No¬ 
vember 10,1921, which was after six months from date 
of final settlement and within a year from such final set¬ 
tlement, and thereafter appellee, J. Livingston & Com¬ 
pany, intervened in said action, filing its petition of in¬ 
tervention on November 23, 1921, well within the per¬ 
iod of one year from final settlement. 

The contention of the appellant below and here is 
that the language of the act indicates the time for in¬ 
tervention to be from a different date than for the 
time of instituting the first suit; that while the insti¬ 
tuting creditor cannot file his suit prior to six months 
before final settlement, and must file it within the year 
of final settlement, that nevertheless the intervening 
creditor, by reason of the words of the act, must file 
it within a year from the completion of the work. It 
is universally recognized that the physical work is 
completed at some time considerably in advance of the 
final settlement of the contract. Final settlement is 
the first time that any rights to file suit begin to ac¬ 
crue to a labor or material man and is the date from 
which the limitation of this right runs. 

It has been recognized ever since the act has been in 
force, that this particular statute is full of ambiguities 
and inconsistencies of expression, and that the pro- 
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viso with respect to the material man who happens to 
be the instituting creditor states that suit must be filed 
within a year from the completion of the work and 
final settlement , while the proviso w T ith respect to the 
material men who are intervenors merely says that the 
interventions must be filed within a year from the 
completion of the work . The suggestion of counsel for 
appellant is not a novel one, how T ever, and w 7 hen the 
same w T as presented to the Supreme Court of the 
United States in the case of Bryant vs. New York 
Steamfitting Company, 235 U. S. 327, the court look¬ 
ing through the inconsistencies of expression, to the 
intention of the Congress in passing the legislation, 
took the common sense view that the act was intended 
to be remedial and w T as to benefit all labor and material 
men alike, and the court stated in this connection at 
page 337: 

“We must try, however, to give coherence to 
them and accomplish the intention of Congress. 
The act is intended to be highly remedial, its pur¬ 
pose is simple and beneficial, it is to give a remedy 
to material men and laborers on the bond of the 
original contractor and a reasonable time to en¬ 
force it and in a single proceeding to unite all 
claimants. It, however, imposes a limitation of 
time on all claimants, the time beginning to run 
from the same event. From this the complexity in 
the construction of the act arises. Bv the first 
proviso of the act a creditor cannot institute suit 
until after the complete performance of the con¬ 
tract and its final settlement, but after such event 
he may do so (the United States not having 
sued) within one year from their fulfillment. This 
is clear enough. The next proviso introduces am¬ 
biguity. Only one action shall be brought is its 
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provision, in which any creditor may file his 
claim and be made a party thereto within one year 
l'. om t " e completion of the work and not later. 
ihe words in italics are disturbing. This right to 
intervene and file a claim conferred by the statute 
presupposes an action duly brought under its 
er “ s - * But by its terms the instituting 

creditor has one year from the designated event to 
commence his action. If he file it on the last day 
ot the designated time, what then becomes of the 
rights ot other creditors, who must file their claim 
within the same limit of time and not later.” 

^ Particular attention is invited to the fact that the 
Supreme Court said: 

“It, however, imposes a limitation of time on all 
claimants, the time beginning to run from the 
same event.” 

This question was again squarely before the Circuit 
Court of Appeals in the case of Pederson vs. the 
United States to the use of the Washington Iron 
orks Company, 253 Fed. 622, and the decision was 
adverse to the appellant’s contention here. The ques¬ 
tion here presented was squarely in the Pederson case 
and the court held: 


In our opimon the intent of the statute is that 
in the case of an intervenor the time limit shall be 
the same as it is in the case of an original party 
complainant In Bryant Co. vs. New York Steam- 
fitting Co., 235 U. S.. 327, the court observed that 
an intervening creditor, as well as the instituting 
creditor must file his claim within a year. Ver- 
mont Marble Co. vs. National Surety Co., 213 Fed. 
429. By the language of the statute the year be- 
gms to run against the instituting creditor from 



the time of complete performance of the contract 
and final settlement thereof, and although the final 
words of limitation with respect to a creditor, who 
comes in as a party, require that he file his claim 
within one year ‘from the completion of the 
work’ under the contract and not later, the intent 
of the whole statute as analyzed by the Supreme 
Court is to put the original and intervening claim¬ 
ants upon an equality in the matter of time.” 

Counsel for the appellant recognizes the difficulty of 
sustaining this appeal in the face of these decisions 
and attempts to get away from the very definite langu¬ 
age of the Supreme Court in the Bryant case by stat¬ 
ing that it was not necessary for the court to construe 
the two provisos here in question in order to render 

case—that the sole question 
in the Bryant case was with relation to the proviso re¬ 
quiring notice. A careful reading of the Bryant case, 
however, will show that the court discussed these two 
provisos, at some length, and for a very definite pur¬ 
pose, and based its decision in the Bryant case regard¬ 
ing the requirement of notice, solely upon its conclu¬ 
sions as to the meaning of Congress with respect to the 
two provisos here involved. The court concluded that 
in spite of the flagrant ambiguities of these two pro¬ 
visions there could be no question that the wording of 
the two provisions could not be taken literally, for the 
reason that it was necessarily the intention of Con¬ 
gress that the time for filing suit was to be from the 
same event and for the same time for all material men. 
Then the Supreme Court adopting this analysis with 
regard to these two provisions as a self-evident fact, 
reasoned by comparison that the proviso under dis¬ 
cussion in that particular case with respect to notice 



must be broadly construed in favor of the sub-con¬ 
tractor’s claim. In the Bryant case, therefore, a con¬ 
struction of the two provisos involved in the instant 
case was of necessity the very basis of the court’s de¬ 
cision in that case. 

It is also significant to note that the two provisos are 
italicized by the court in the case and showing conclu¬ 
sive!} that it was dealing with them in that opinion. 
But it is unnecessary to resort to such analysis of the 
decision to show that the same was based on a con¬ 
struction of the two provisos, for the court itself said 
it was, and at page 337, stated: 

“Indeed, considering the letter only of the three 
provisos with which we are concerned they abso¬ 
lutely repel accommodation.” (Italics ours.) 

Therefore, it was not solely concerned with the pro¬ 
visos regarding notice, but was also concerned with the 
two provisos here in question. 

Thereafter when the question was again presented 
to the court in the Pederson case, the Circuit Court of 
Appeals took the same view that the appellee is urging 
here and held unqualifiedly that the right of the in- 
tervenor and the instituting creditor as to time for 
filing suit was the same. 

Furthermore, the Supreme Court in the case of Illi¬ 
nois Surety Company vs. U. S., 240 U. S., pp. 213, 221, 
in determining what Congress meant by “final settle¬ 
ment in the act, and to so construe it as to make the 
act workable and prevent its purposes from being de¬ 
feated by the original contractor, said: 
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“The time of the final adminstrative determi¬ 
nation of the amount due is a definite time fixed 
by public record and readily ascertained. As an 
administrative matter, it does not depend upon 
the consent or agreement of the other party to the 
contract or account. The authority to make it 
may not be suspended or held in abeyance by re¬ 
fusal to agree.” 

It will readily be seen that if the interpretation now 
contended for by the appellant is placed on this act, 
the purpose of the act as defined will be absolutely de¬ 
feated. The date of the physical completion of the 
work is usually anything but definite. It is not fixed 
by public record and is not readily ascertained, and 
more particularly, such an interpretation would give 
the contractor an opportunity to absolutely defeat the 
claims of laborers and material men by prolonging or 
delaying final settlement for more than 6 months after 
the physical completion of the work, and the Supreme 
Court decided in the Peeler case that this limitation 
of time must begin to run from some period which is 
not in the control of the contractor to suspend or hold 
in abeyance. It is significant in this connection as re¬ 
gards the indefiniteness of determining the comple¬ 
tion of the work, to note in appellant’s brief (p. 4), he 
states: “that all of the work under said original con¬ 
tract was fully completed on August 29, 1919, or in 
October, 1919.” In other words, the appellant himself 
has been unable to determine from the Government 
records exactly what date the work was completed and 
his guesses vary from August 29, 1919, to some time 
in October, 1919. In the latter instance he even does 
not select a particular date, merely stating that it was . 
completed some time in the month of October, 1919. A 
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sub-contractor under such conditions would find it very 

ifficult, if not impossible, to know when to file his suit, 
this is not so in the instance of final settlement, be¬ 
cause it is a final administrative determination of the 
amount due by the proper Government authority and 
a public record thereof is made at the time and it is 
open to the inspection of all. 

Furthermore, if appellant’s contention is sound in 
Ins case, and it should be held that the time of the in- 
tervenors began to run in this case from the date of 
the completion of the work, and assuming that the 
work was completed on the first date suggested by the 
appellant, namely, August 29, 1919, the limitation of 
ime provided in the act, according to the appellant’s 
theory, was running, and nevertheless by reason of the 
proviso regarding the instituting creditor, the appel- 
ee s hands were completely tied, as the time for filing 
the suit had not yet accrued. If the completion of the 
work is according to the appellant in October, 1919, the 
same situation presents itself. The year within which 
o hie the suit would have expired before the suit 
could be filed. If the appellant’s theory of the case is 
correct, the result in the present case would be that the 
interveners lost their rights before they had any. To 
ut state this situation shows such a construction of 
the act impossible and the reason for the holding in 
the Bryant case, supra, and the Pederson case, supra. 

\ en it this court should be constrained to hold that 
the Bryant case, supra, did not involve a construction 
o ese two provisos in issue here, regardless of that 
i act, the Pederson case, supra, which did involve ex- 
pressly the construction of these two provisions, held 
iat the limitation of time ran from the same event 



and we believe, therefore, that this court will unques¬ 
tionably follow such decision in the absence of a de¬ 
cision to the contrary in the appellate court of this 
District. 

“In the Federal courts the view is that a dis¬ 
trict court will follow decisions of the Circuit 
Court of Appeals for another circuit when its own 
Circuit Court of Appeals has not decided the 
matter, unless there are exceptional reasons for 
refusing.” 15 C. J. 922. 

In re Baird, 154 Fed. 215, 216, the court said: 

“Upon second argument nothing new was pre¬ 
sented except the opinion of the Circuit Court of 
Appeals (of another circuit) but in accordance 
with the practice in this district nothing more was 
needed.” 

In Fairchild Floral Company vs. Bradbury, 87 Fed. 
415, the court said: 

“If I were free to follow my own judgment, I 
should say that Congress neither directly nor 
through the Postmaster General or anyone else, 
has any constitutional authority to impose the 
penalty of forfeiture of the use of the mails of 
the United States, at least without a trial. But I 
am not sure that I will be able to follow my own 
convictions in this case even if on final hearing 
they may remain as they now stand. I am not 
sure that I will not be bound by the decision of the 
Court of Appeals in the Sixth Circuit when the 
case comes to a final hearing. My own view is that 
the decisions of the Circuit Court of Appeals in 
one circuit should ordinarily be followed quite im¬ 
plicitly by the courts in other circuits. The case 


in the Sixth Circuit does not seem to have been 
taken to the Supreme Court. I cannot find any¬ 
thing to indicate that it was taken up by writ of 
error or otherwise. It seems to have been left on 
the decision of the Court of Appeals, so it stands 
today the highest judicial authority which we have 
on the validity of the statute.’’ 

In Hale vs. Hilliker, 109 Fed. 273, the court said: 

‘ 4 The court is of the opinion that its plain duty 
requires it to follow the decision in Hale & 
Harden. The reasons for this conclusion were 
stated at the argument and need not now be re¬ 
peated. It is sufficient that a decent and orderly 
administration of the law requires that where a 
question has been decided by a Circuit Court of 
Appeals, the circuit courts shall follow that de¬ 
cision when the question is presented upon a pre¬ 
cisely similar state of facts.” 

In Thomas Electric Company vs. Holland, 143 Fed. 

903, 906, the court said: 

“A just regard for the comity that should exist 
between a circuit court in one circuit and a circuit 
court of appeals in another circuit, under these 
conditions, would at least suggest, if not require, 
that this court should follow the decision of the 
Circuit Court of Appeals for the Second Circuit.” 

In Warren Brothers Company vs. Evans, 234 Fed. 

657, the court said : 

• courts of different territorial 

jurisdictions, having equal powers and of like au¬ 
thority (such as the appellate courts of the several 
states and circuit courts of appeal), may be to ac¬ 
cept or refuse guidance from each other, the trial 



courts ordinarily do not enjoy and cannot, without 
just criticism, assert a like freedom. We deem 
ourselves controlled by the rulings of circuit 
courts of appeal of other circuits until the court 
of appeals of our own circuit has passed upon the 
same question. This, of course, is not because of 
the res judicata principle, but of comity, and ac¬ 
ceptance of decided cases as a statement of what 
the law is.” 

SECOND. METHOD OF ACCEPTING PAYMENT 
IN THIS CASE DID NOT RELEASE SURETY. 

Appellant’s contention is that by reason of certain 
promises which the contractor made in his contract 
with the intervenor regarding payments, which he 
failed to live up to, and on which there is a balance due, 
and for the purpose of which this suit was brought, 
that of itself releases the surety from its obligation. 
While the surety claims it was damaged thereby, it 
does not specifically show in its affidavit of defense in 
what manner the damage occurred. But regardless of 
that situation it is to be remembered when the suretv 
company went on the bond of the general contractor 
to the Government, it guaranteed in addition to the 
satisfactory completion of the work by the contractor, 
the prompt payment by the general contractor to the 
labor and material men, and had no knowledge of any 
of the contracts which the general contractor either 
had made or what is more probable, would make sub¬ 
sequently. The surety, therefore, assumed its obliga¬ 
tion for an indefinite amount and without any knowl¬ 
edge of what the terms of the sub-contracts would be 
as to payment. It is difficult to see, therefore, how the 
surety could possibly be prejudiced by some contract, 


the contents of which it never knew or contemplated 
when it entered into the undertaking. 

Furthermore, there is no showing made that the in- 
tervenor gave any unreasonable extension of credit to 
the contractor without the surety’s consent. Indeed, 
the only facts shown are that the intervenor lived up 
to its part of the contract with the general contractor; 
that the general contractor failed to fulfill its obliga¬ 
tions to the intervenor in failing to make payment of 
the full amount due, which was one of the express ob¬ 
ligations assumed by the surety when it wrote the 
bond. If appellant’s contention is sound, no labor and 
material man could ever recover from a surety, for the 
reason that it is usually because of the very fact that 
the contractor tails to make payments when agreed 
that there is a balance remaining for which the labor 
and material man seeks relief. 

There is another and compelling reason in this par¬ 
ticular case why such a defense to this claim is unten¬ 
able, and that is found in the substituted affidavit of 
moiit of the intervenor (R., p. 29) wherein it is shown 
that the surety company under date of April 14, 1920, 
consented by letter addressed to a Creditors’ Commit¬ 
tee of the general contractor, to the acceptance by the 
creditors of a note of the general contractor payable 
within six months, upon the acceptance of which note 
it was agreed that no action should be brought against 
the Pawling Company within six months from that 
date. Pursuant to said agreement, the Creditors’ 
Committee, under same date, wrote the intervenor, J. 
Livingston & Company, that the appellant had agreed 
that the acceptance of the note, which was a further 
extension of credit to the George F. Pawling & Com¬ 
pany, would in no way prejudice their claim against 
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the surety. The note was thereupon accepted and con¬ 
tained thereon a stipulation covering the consent of 
sureties. 

It is submitted that if there could have been a con¬ 
tention on the part of the surety company prior to the 
date of this arrangement, namely, April 14, 1920, that 
there had been a change in the method of payment to 
the surety's prejudice, certainly by consenting at that 
time to a further extension of credit upon an agree¬ 
ment from the intervenor that no suit would be filed 
against the Pawling Company, for a period of six 
months thereafter,—the surety unquestionably waived 
any such right and is by reason thereof now estopped 
from making such a contention at this late date. If 
the surety had felt at the time of this agreement, 
April 14, 1920, that it had been prejudiced, it certainly 
was its duty to have said so. But it evidently did not 
feel that it had been prejudiced, because it expresslv 
consented to extend the credit of the Pawling Company 
for a period of six months thereafter. It is respect- 
iully submitted that this conclusively answers the con¬ 
tention that there has been a release of the suretv by 
reason of an alleged extension of credit. 

Furthermore, the Court of Appeals of this District 
has already settled the law on this phase of the matter 
in the case ot Heine Safety Boiler Company vs. United 
States to the use of American Enameled Brick & Tile 
Company, 35 App. D. C., 273. The question was 
squarely before the court in that case and the court 
in its opinion, page 276, said: 

“Did the plaintiff lose its right of action against 
the defendant Bonding Company by reason of its 
failure to proceed against Dorsey when the respec- 



thl e iWi 0Un n S became due > or t0 Promptly notify 
ht Boiler Company of his default thereby? It is 

t'haMhl. f c .? ntended b >' counsel for the defendants 
that the failure ot the plaintiff to notify the Boiler 

Company ot Dorsey’s default until it had settled 

with Dorsey, and he had been declared a bankrupt 

relieved the Bonding Company of liability. IUs 

insisted that plaintiff’s inaction was equivalent to 

an extension of credit to Dorsey and relieved the 

dSSL?” Pany ° f f » «"> ori ginal in- 

Ihe court continuing, however, stated, p. 277: 

“We are not impressed with this contention 
Unquestionably under the law of suretyship anv 
change in the contract for the performance of 

* rzs? liab , le ' ,,h “ m »* u' 

consent, as for example, an extension of the time 
payment, if upon sufficient consideration dis¬ 
charges the surety. But we are here dealin"’with 
a different sort of an obligation. The covenant is 
not confined to the performance of the contract bv 
the principal, but the surety undertakes to protect 

contractin' ^ th ® princi P al under the 

contract, in fact, the covenant is made sneciallv 

for the benefit of those sub-contractors and ma 

terial men, unknown to the guarantor who mav 

urmsh material and labor for the principal.” * 

The court continuing said: 

W e think there was no such lack of dilie-encp 

£2? if indeed * « atIZ 

as would estop it from asserting its claim 
against the Bonding Company.” (Italics ours.) 

The court relied upon the case of the United States 

Fire Brick f° mpany vs ' Golden Pressed & 

X ire Brick Company, 191 U. S. 416. 



The Supreme Court of the United States in United 
States Fidelity & Guaranty Company vs. Golden 
Pressed & Fire Brick Company, supra, at page 425 
said: 

“In this covenant the surety guarantees nothing 
to the principal obligee, the Government,—al¬ 
though the latter permits an action upon the bond 
for the benefit of the sub-contractor. The covenant 
is made solely for their benefit. The guarantor is 
ignorant of the parties with whom his principal 
may contract, the amount, the nature, and the 
value of the materials required, as well as the time 
when payment for them will become due. These 
particulars it would probably be impossible even 
for the principal to furnish, and it is to be as¬ 
sumed that the surety contracts with knoivledge of 
this fact . Not knowing when and by whom these 
materials will be supplied, or when the bills for 
them will mature, it can make no difference to him 
whether they were originally purchased on a 
credit of sixty days or whether after the materials 
are furnished the time for payment is extended 
sixty days and a note given for the amount matur¬ 
ing at that time. If a person deliberately contracts 
for an uncertain liability he ought not to complain 
when that uncertainty becomes certain.” (Italics 
ours.) 

The court in the Golden Pressed & Fire Brick Com¬ 
pany case, supra, stated that the facts of that case do 
not call for an expression of opinion as to whether if 
an unusual credit were given and in the meantime the 
piincipal obligor had become insolvent, or the surety 
were otherwise damnified by the delay, it might not be 
exonerated. The court stated: 
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A\ e are remitted to the naked proposition 
whether the giving of a customary credit with no 
evidence ot loss thereby occasioned, is sufficient to 
discharge the surety. We find no difficulty what¬ 
ever m answering this question in the negative.” 

The Court of Appeals in the Heine Safety Boiler 
Company case, supra, recognized the reservation re¬ 
garding the giving of unusual credit, but held that the 
credit given in that case was the usual and customary 
one in commercial transactions. 

Similarly in the case at bar there is no evidence to 
show that any special considerations were given to 
the mtervenor for permitting the contractor, Pawling 
& Company, to delay in its payments. The fact is 
merely that the intervenor was unable to get his pay¬ 
ments. Also the consent arrangement between the 
surety and the creditors of the Pawling Company for 
accepting a six months’ note from April 14, 1920^ was 
subsequent to the known strained financial condition of 
George F. Pawling & Company. 

The case of American Bonding Company vs. United 
States, 233 Fed. 364, relied on by counsel for the ap¬ 
pellant to sustain his contention that the changes in the 
pav ment terms in the case at bar released the surety, 
will be seen by a casual reading of the court’s decision 
not to be at all similar to the case at bar. Counsel for 
appellants quote at some length in its brief (pp. 18, 19 
and 20), from the language of the court in that case, 
but fail to advise the material facts in that case upon 
which the court based its conclusions. These facts 
plainly show that the terms of payment not only were 
not observed, but instead the sub-contractor and the 
general contractor from an early date in the transac- 
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tion agreed to another method of payment. This situ¬ 
ation is not presented in the case at bar, for the reason 
that the terms of payment were never changed, but re¬ 
mained as originally agreed upon between Livingston 
& Company and Pawling & Company. These terms, 
although not lived up to by Pawling & Company were 
never changed. No greater sum is being asked of the 
surety than was originally agreed between Livingston 
& Company and Pawling, and no mutual agreement, 
except with the surety’s consent, was made between 
Pawling & Company and Livingston & Company after 
the terms had been settled upon in the first instance. 

To but quote some of the language of the court in the 
American Bonding Company case, supra, will plainly 
show it cannot be cited as an authority to defeat re¬ 
covery in the instant case. The court in the American 
Bonding Company case, supra, after quoting the terms 
of payment of the sub-contract and observing that the 
total sub-contract price was $75,000.00, and the present 
claim of the intervenor was $31,200.60, at page 368 
said: 


“These terms were not observed but instead 
thereof the Marble Company from an early date 
in the transaction agreed to another method, ac¬ 
cepted numerous notes from Wells for such 
amounts as were agreed upon from time to time— 
these amounts differing from the sums that would 
have been due under the paragraph just quoted 
—and discounted the notes at several banks. 
These notes were often renewed, the extensions 
sometimes being as much as a year, and one of 
them at least continuing after Wells had finished 
his contract and had made final settlement there¬ 
under. Money also nearly $44,000.00 was paid by 
Wells at irregular intervals, and these payments 


k 
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(except $4,000.00 and certain money paid by him 
for freight) were applied upon the notes in bank. 
At the time of the trial, the banks (who were inno¬ 
cent holders) still held unpaid notes to a larger 
amount than the balance claimed by the Marble 
Company.” 

The court continuing at page 369 said: 

“Was the contract materially changed without 
the Bonding Company’s consent and was the 
Bonding Company prejudiced thereby? * * * 

Indeed, it appeared without contradiction that 
they (terms) were not observed at all. * * *” 

“Early in June Marble Company would have 
been entitled to receive about $2,400.00 in cash. In¬ 
stead, it took and discounted a note of $9,050.00. 
By middle of September the Company had re¬ 
ceived (and discounted) notes for nearly $25,- 
000.00 and $3,000.00 in cash, and had credited 
\v ells with about $1,250.00 additional for freight 
paid by him. At this time, however, he had re¬ 
ceived from the United States more than $20,- 
000.00 on account of the marble work, and if the 
terms of the sub-contract had been carried out he 
ought to have paid to the Marble Company $16,- 
000.00 of that sum instead of $4,250.00 that had 
actually been paid. And this is merely an illustra¬ 
tion of the way the transaction was carried on. 
Other illustrations are these: 

In the middle of January, 1912, the Company 
had furnished about $38,000.00 worth of marble, 
but at that time Wells had given notes for about 
$28,500.00, had paid $17,700.00 in cash and had 
paid about $2,250.00 for freight. In the middle of 
May the marble had run up to about $49,000.00, 
but in notes and cash and advances for freights the 
Company had received more than $65,600.00 and in 
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August, 1912 (a year before final payment) when 
the marble amounted to $55,400.00, the notes $37 - 
500.00, the cash about $34,000.00 and the advances 
tor freight about $3,200, aggregated nearly $75,- 
000.00—almost the full amount that Wells had 
agreed to pay. * * * 

We need scarcely discuss the proposition that 
such a course of dealing materially changed the 
terms ot payment originally agreed upon and 

guaranteed. These terms were not observed at 
all.” 

Therefore, the surety under the facts in the case at 
liar is not released by reason of any change in the 
terms of payment; first, because the Court of Appeals 
of this District has stated that the covenant in which 
the labor and material man has a right to bring suit is 
somewhat different as to changes, etc., than is the 
usual covenant between principal and surety; and in¬ 
asmuch therefore as this court has already decided the 
matter, it is controlling in this case. Second, that the 
terms of payment were not changed within the mean¬ 
ing of the decisions. Third, because it is plainly 
shown that the situation in the American Bonding 
Company case, supra, is not the present case. 

THIRD. AFPADAVIT OF DEFENSE NOT 

SUFFICIENT. 

There is no question of fact properly raised by the 
affidavit of defense to require a submission of the case 
to a jury. It is seen by the foregoing decisions of the 
Supreme Court of the United States and the Court of 
Appeals of this District, that any ordinary and reason¬ 
able change in the payment terms of a sub-contract or 
any usual and customary extension of credit will not 
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in law discharge the surety; especially is this so when 
there are no facts shown of any loss or damage occa¬ 
sioned thereby to the surety. The affidavit of defense 
filed herein does not allege any facts tending to show 
wherein the payment terms of the sub contract were 
changed, nor is there any allegation tending to show 
that any alleged changes were material ones or were 
unusual extensions of credit; nor are there any facts 
alleged tending to show wherein the surety was 
damaged. 

The statement that the payment terms were changed 
is merely a conclusion drawn from the fact that at the 
completion of Livingston & Company’s contract he had 
not received the total amount which by the terms of 
his contract with Pawling he should have received. 
This is not a change of the terms of payment within 
the meaning of the decisions, but is merely evidence of 
the failure of Pawling & Company to abide by the 
terms. In other words, it was a breach of terms of 
payment rather than a change of those terms. Further, 
there are no facts alleged tending to show that the 
surety was damaged by any alleged changes. There is 
plainly, therefore, no question of fact remaining in the 
case to be submitted to the jury. 

While in the affidavit of defense filed in the court 
below the appellant contended that the prices of the 
sub-contract between Pawling & Company and Living¬ 
ston & Company were not the reasonable value of the 
labor and materials furnished, and that the defend¬ 
ant-appellant, proposed to prove that the reasonable 
value was far less than the stated contract price, this 
point is not assigned as error, is not discussed by ap¬ 
pellant in its brief, and it is assumed, therefore, that 
the same is abandoned. This is perhaps due to the 
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fact that the law is settled against this contention by 
the cases. See Chicago Bonding & Surety Company 
vs. U. S. to the use of Adams Electric Co., 261 Fed. 
266; Sierra & Nevada Lumber Company vs. 'Whitman, 
24 Utah, 130; Smith vs. Wilcox, 24 Ore., 223; Bertram 
vs. Seifert Plastic Relief Co., 61 S. E. 933. 

FOURTH. AS TO INTEREST. 

The authorities are clear on the right of the inter- 
venor to recover interest from the appellant surety 
company on the same basis and to the same extent as 
the intervenor would be entitled to interest from the 
principal, George F. Pawling & Company. In Fidelity 
& Deposit Company vs. United States, et al. t 229 Fed. 
127, the court said: 

The district court awarded to Whitman the 
amount of interest to which he would have been 
entitled if he had been suing Emery and this is 
precisely the obligation that the surety undertook 
to make good. It is not a case where a surety is 
asked to pay interest on the penal sum of the bond. 
In such a situation the award of interest is gov¬ 
erned by circumstances that are not present here. 

* In a word, the surety is merely asked in 
this suit to fulfill its contract, and we can see no 
reason why (up to the limit of the penal sum), it 
should not carry out the contract by paying inter¬ 
est as well as principal. Since Emery failed to 
make payment promptly, he was unquestionably 
chargeable with interest, and this is the default 
the surety agreed to take care of. There have 
been delays in ascertaining the exact amount of 
the surety's obligation but the delays belong to 
the statutory remedy, and of this the surety was 
fully informed when it executed the bond." 
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Again in the case of Pederson vs. the United States. 

253 Fed. 622, it is stated: 

“Interest was allowed as on a liability to pay 
money from the time the demand accrues, the 
amount being ascertainable by computation. Dick¬ 
son Fire vs. Crowe & Co., 63 Wash. 550; Fidelity 

& Deposit Company vs. U. S., 229 Fed. 127.” 
(Italics ours.) 

It is plain, therefore, that the surety is liable for in¬ 
terest the same as the principal, Pawling & Company, 
would be liable for interest to the intervenor, J. Liv¬ 
ingston & Company, and that interest begins from the 
date J. Livingston & Company’s demand accrued. 

As to what date the demand in such instant accrued 
there could not hope to be a more conclusive decision 
than is found in Atlantic Phosphate Company vs. 

Grafflin, 114 U. S., 492, where the court at page 500 
said: 


“There having been a contract of sale, by mu¬ 
tual assent, and the contract having been executed 
[l- v ,™ vendor, by the delivery of the goods, the 
liability of the vendee to pay for them on delivery 
in the absence of other terms accrued and the law 
raises an implied contract to pay interest from 
delivery, on the purchase money which was liqui¬ 
dated by the terms of the invoices in the name of 
the plaintiff, received and retained by the defend¬ 
ant. * # * M (Italics ours.) 

The court in that case distinguished between cases 
arising out of contracts for the delivery of goods for 
definite amounts, where delivery has been affected, 
and cases where goods are furnished on open running 
account. The cases allowing interest only from date 
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of suit, are those on such open accounts. Therefore, 
in the case at bar, the intervenor having delivered the 
goods in accordance with the terms of the contract, and 
payment not being made, is entitled to interest from 
the date of delivery,—the date the demand accrued, 
but is claiming interest from a later date, namely, the 
date Pawling & Company with the Surety Company’s 
assent gave the note, namely, April 12, 1920. 

Respectfully, 


Bynum E. Hinton, 
Attorney for Appellee. 








